ORIGINAL

SUPREME COURT
OF THE STATE OF WASHINGTON

oy

THURSTON COUNTY,
Petitioner

V.

WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS
BOARD and 1000 FRIENDS OF WASHINGTON,
Respondents,

And

BUILDING INDUSTRY ASSOCIATION OF WASHINGTON,
OLYMPIA MASTER BUILDERS, and PEOPLE FOR RESPONSIBLE
ENVIRONMENTAL POLICIES,
Petitioner-Intervenors

THURSTON COUNTY’S OPENING BRIEF

EDWARD G. HOLM
PROSECUTING ATTORNEY

Allen T. Miller, Jr., WSBA #12936
Deputy Prosecuting Attorney

Jeffrey G. Fancher, WSBA #22550
Deputy Prosecuting Attorney
Richard L. Settle, WSBA #3075
Special Deputy Prosecuting Attorney
2424 Evergreen Pk Dr SW, Ste 102
Olympia, WA 98502

(360) 786-5574, ext. 7854



TABLE OF CONTENTS

A. ASSIGNMENTS OF ERROR.........cccooiiriiiniiiieceeetceeeeeenens 1

1. The Western Washington Growth Management Hearings

Board (“Board”) erred in entering its Final Decision And

Order dated July 20, 2005, its Order On Motion For

Reconsideration dated August 11, 2005, and its Order on

Motion To Dismiss of April 21, 2005 (Appendices A, B & C)

which failed to dismiss the Petition For Review of 1000

Friends of Washington (“1000 Friends”) for lack of

SEANAING. ...veevreeieeeienieeet ettt ettt 1
2. The Board erred in failing to dismiss the Petition regarding the

Urban Growth Areas (“UGAs”) of Thurston County

(“County™) for lack of subject matter jurisdiction, as time

barred, and because Thurston County is in compliance with

RCW 36.70A.110 and 130......ccoouerrenieiienieeeeeceereeeeiceeceeenee 1
3. The Board erred in failing to rule, in the aforementioned

orders, that the County’s UGA was GMA-compliant because

it was unchanged from the UGA designation that was previously

upheld by the Board in Reading, et al., v. Thurston County, et

al., WWGMHB 94-2-0019 (1995), or never challenged. ........... 1
4. The Board erred in failing to dismiss 1000 Friends’ challenge

to the Thurston County Comprehensive Plan, Natural

Resource Lands Chapter (Chapter 3), because 1000 Friends

failed to timely appeal the review and update of Chapter 3

which was adopted by Thurston County Resolution No.

13039 on November 19, 2003........cooeevvieiiveeereeeeeeeeeecinerereeeenn 2
5. The Board erred in finding Thurston County’s designation

criteria for agricultural lands of long term commercial

significance are noncompliant with the GMA. ..........c.cccoceeeenen. 2
6. The Board erred in entering its July 20, 2005 Final Decision

and Order and August 11, 2005 Order on Motion for

Reconsideration by finding that Thurston County failed to

provide for a variety of rural densities as required under

RCW 36.70A.070(5)(D). .eeveereeieninerierieteeeeesiereetee e 2



Issues Pertaining To Assignment Of Errors.........ccceeeeeveeceieeceeeeiecieeneene, 2

1.

2.

3.

4.

5.

Does a Seattle based entity, 1000 Friends, that has not shown

that any of its members have any concrete, tangible interests,
which would be injured-in-fact by the 2003 and 2004

Thurston County Plan updates, have standing to bring a petition
to the Board challenging the Plan updates and to defend the
Board’s orders on that petition in this Court?

(Assignment Of Error 1.)......cccoevviriivieiieieieieceeeeeeie e 2

Did the Board have authority to order the reduction in the

overall size of the County’s UGAs where: (a) except for
minor changes in the UGAs for Tenino and Bucoda, the
UGAs remained as they were established ten years earlier, (b)
all appeal periods relating to the previously established UGA
boundaries have expired and these UGA boundaries have been
upheld by the Board in a previous appeal; (c) property owners’
reasonable expectations for the potential development of their
lands have been based on the decade-long UGA designations
and zoning based on these designations; (d) pursuant to the
longstanding UGA designations and corresponding zoning,
considerable development has occurred throughout the

UGAs; and (e) where the projected rate of growth presently

is higher than it was when the UGA designations were made

a decade ago and is predicted to continue?

(Assignment Of Error 2.) ..c.coceeiveieienieeiiciesie e 3

In determining whether the County’s UGAs are too large, did

the Board have authority to impose a bright line rule of a
maximum “25% market factor” and to rule that the County

is out of compliance with the GMA if a higher market factor
was utilized?

(Assignment Of EXror 2.) ....c..ooveveiiceeeiieeeceeeeecetee e 3

Is a “rapidly growing” county compliant with the GMA’s UGA

designation requirements (RCW 36.70A.110 and .115) if it
meets all requirements for GMA’s mandatory 10-year review
(RCW 36.70A.130(3)) and reasonably determines that the
UGAs designated a decade ago, with two minor changes,
continue to be sufficient to accommodate the population

growth projected to occur in the county for the succeeding
twenty-year period?

(Assignment of E1T0r 2.) ...cc.cocoviiiiieiiieieniereeeeie e 4

Did the Board have authority to rule that UGA designations

were too large and noncompliant with the GMA to the

i



extent that they are the same, with two minor modifications,
as those that were established ten years earlier and a challenge
to a part of the UGA designation was rejected by the Board in
Reading, et al., v. Thurston County, et al., WWGMHB 94-2-
0019 (1995)
(Assignment Of Error 3.)......ccoeevuieinieciecieceeecieecre e 4
6. Did the Board have jurisdiction to review the Natural Resource
Lands provisions of the Comprehensive Plan, when, as part of
the seven year review and as expressly authorized and
encouraged by RCW 36.70A.130(5)(a), Thurston County
elected to begin its review earlier than required with the
Natural Resource Lands Chapter (Chapter 3) of its
Comprehensive Plan and complete this phase of its review with
the adoption of Resolution 13039 on November 19, 2003 and no
petition appealing these provisions was filed within 60 days of
publication as required by RCW 36.70A.290(2)?
(Assignment Of Error 4.).......ccceevevieveeeieeieseeeeeeee e 5
7.  If the Board had jurisdiction to review preexisting agricultural
resource lands designation criteria, were the minimum parcel
size and actual use criteria adopted within the County’s
discretion?
(Assignment Of Error 5.) ....cccoecveeieieeiieecieeeeeeeeeeee e 5
8.  Did the Board have jurisdiction to decide whether the County is
compliant with RCW 36.70A.070(5)(b) by providing for a
variety of rural densities where the challenged County
provisions for rural densities were adopted a decade ago and
were not changed as-a result of the 2004 review and revisions?
(Assignment Of Error 6.) ......cccoceevuevvrrienienieieeeeeee et 5
9. If the Board has jurisdiction to decide whether preexisting
County provisions are compliant with RCW 36.70A.070(5)(b),
has the County achieved compliance, within the range of its
discretion to make policy on the basis of local circumstances,
by adopting development regulations that provide for a variety
of rural densities through clustering, density transfer,
conservation easements and design guidelines, and that
recognize the important reality of large tracts of natural resource
lands interspersed with and surrounding the rural areas ?
(Assignment Of EITOr 6.) .....cccceeeievieeiieieceeieece e 5

iii



II. STATEMENT OF THE CASE..........ccoooiiiiieeeseseeeee 6
A. The 2003 And 2004 Review And Update Of The Thurston
County Comprehensive Plan Required Under RCW

36.70A.130(4)&(5). evvereeeenreereieieseetese st 6
B. The History Of Thurston County’s Comprehensive Plan,
Population Growth, And The Sizing Of The UGA:s................. 10
C. Thurston County’s Comprehensive Plan Update Regarding
Provisions For A Variety Of Rural Densities ...........c.ccoeuneeee. 15
D. Procedural HiStOry ........cccocieriieeiiiieiieeiieeieeeieeteeeeeiee e 19
D. Procedural HiStOry ......cccecoieeuieieieeeiiecieeecireceeeereeseesreeeveeveenens 19
III. ARGUMENT ..ottt ettt 20
A.  Summary of ATGUMENLt ........cooeeriinienieeieeieeieeeete e et 20
B. Standard of REVIEW.........cccceeiiriiriiiiniiienececeeeecee e 25

C. Standing: 1000 Friends As A Seattle Corporation With No
Interest Or Injury In Thurston County Did Not Have
Standing To Bring The Petition Before The Growth
Management Hearings Board In This Matter .............ccccocu..... 30
D. The Board Based Its Review And Decision On The Erroneous
Legal Assumption That The Periodic Local Reviews
Required By RCW 36.70A.130 Make Every Provision Of
The Reviewed Comprehensive Plan And Development
Regulations Subject To Board Review Even If They Were
Not Changed In Any Way ......ccccceeoeerieniineniinicnieieneneneseenene 35
E  Subject Matter Jurisdiction: The Board Did Not Have Subject
Matter Jurisdiction Over The County’s Criteria And
Designation Of Agricultural Lands Of Long Term
Commercial Significance Because That Part Of The
Comprehensive Plan Was Adopted In November 2003 And
No Appeal Occurred Within Sixty Days Of Publication Of

The ReSOIUtION.......cc.eiviiriiiiieeiieie e 36
F. The Board Did Not Have Authority To Rule that Urban

Growth Areas Established In 1994 Were Too Large................ 43
G. The Board Misapplied And Misconstrued RCW 36.70A.110

In Concluding The County’s UGAs Are Too Large................. 45
H. Thurston County’s Comprehensive Plan And Development

Regulations Provide For A Variety Of Rural Densities ........... 47

IV. CONCLUSION .....coootiiieieneeteetee ettt 52

iv



TABLE OF AUTHORITIES

PAGE
Cases
Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,

261 (19T7) ettt sttt 31
Biggers v. City of Bainbridge Island, 124 Wn. App. 858,

103 P.3d 244 (2004)......comiieieeieieeeeeteeteete e 32
Carrick v. Locke, 125 Wn.2d 129, 882 P.2d 173 (1994)........ccveeveeueenene. 33
Chelan County v. Nykreim, 146 Wn.2d 904, 53 P.3d 1 (2002) ................ 32
County Alliance v. Snohomish County, 76 Wn. App. 44,

882 P.2d 807 (1994).....oiiiiieeeeeee et 32
Leavitt v. Jefferson County, 74 Wn. App. 668,

875 P.2d 681 (1994).....ioiiieieeeeeeeee et 32
Mountlake Community Club v. Hearings BD.,

110 Wn. App. 731,43 P.3d 57 (2002) ....ccvovvereeeeeieeeeeeere e 44
Project for Informed Citizens v. Columbia County,

92 Wn. App. 290, 966 P.2d 338 (1998) .....cecevevieieieieeeeeeeee 34
Quadrant Corp. v. Cent. Puget Sound Growth Mgmt. Hearings Bd.,

154 Wn.2d 224, 110 P.3d 1132 (2005).....cccueu...... 22,27, 28, 29, 46, 49
Redmond v. Growth Hearings Board, 136 Wn.2d 38,

959 P.2d 1091 (1998)....cmiiieieieeeeeeeteeee et 42,43
SAVE v. Bothell, 89 Wn.2d 862, 576 P.2d 401 (1978) ......cccvvvuenn.... 31,34
Skamania County v. Columbia River Gorge Comm 'n,

144 Wn.2d 30, 26 P.3d 241(2001) ..c.eccvereieeieieeeieieeeeeeeeeevee e 35
State v. Thorne, 129 Wn.2d 736, 921 P.2d 514 (1996)........ccceevveerveenen... 33
Trepanier v. Everett, 64 Wn. App. 380, 824 P.2d 527 (1992).................. 31
Viking Properties v. Holm, 155 Wn.2d 112, 118 P.3d 322 (2005)........... 46
Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d 835

(9™ CE. 2001 ).emeeeeeeeeeeeeese e eee s eeeeee e se e ee e e seessees s s 31
WEAN v. Island County, 122 Wn. App. 156,

93 P.3d 885 (2004).....ccmieeiieeieteieeeeeeeee et 52
Wells v. Western Washington Growth Management Hearings Board,

100 Wn. App. 657, 997 P.2d 405 (2000) ......cecveerereiriereeereereeeerereene 32
Wenatchee Sportsmen Ass’n v. Chelan County, 141 Wn.2d 169,

4 P.3d 123 (2000)...c..cceeeererieieireeieieeeteie et 35



Growth Management Hearings Boards Decisions

Hapsmith v. City of Auburn, CPSGMHB, 95-3-0075 (1996) ........cccocu.... 31
Orton Farms, LLC, et al., v. Pierce County, CPSGMHB No.

04-3-0007c, Final Decision And Order (August 2, 2004), p.26............ 42
Reading v. Thurston County, WWGMHB 94-2-0019

(Final Decision And Order 3/23/95) ....cueoievveecrieieecieecieereenne 12,43, 44
Statutes
Ch. 36.70A RCW ..ottt ettt 6
Law 0f 1995, ch. 400, § 2 ...ccueeieeeieeeeeeeeeee e e 24
Laws 0f 1997, ch. 429, § 20(3) .veeveeereeeerreeeeeeie et 28
ROCW 3405425 ..ottt e e 26
RCW 34.05.530 .ottt et 30
RCW 34.05.57003) ccuveeeeeeeeieeeeeeeneeeeetetee ettt 25
RCW 34.05.570(3)(D) c.veuveeuteienieeieeiieieenieseeteeeeeee ettt 27,30
RCW 34.05.570(3)(A) cveeveereeieieieierieeeceeeeieeie et 27,30
RCW 34.05.570(3)(€) cvveveerurerrrereeerierieiesieeeeteniesssesseeseesseesssesseessesssesses 30
RCW 34.05.570(3)(1) cevveveerverreereeieieiriesiesiesieteiesieseestesseeeesie e et neenee 30
RCW 34.12.050 ..ottt s 26
RCW 36.70A.01 Lot 22,29
RCW 36.70A.020.......cc ettt s 39,48
RCW 36.70A.030(2) cccveeeieeiieieeieseeeeiee ettt s 24,42
RCW 36.70A.030(15) cuceueeieieeieeeieieieieeeie ettt 49
RCW 36.70A.040........cooeeieeeeieeeeeeeteee ettt et 6, 40
RCW 36.70A.060.......cooeieeeiecceieeierieeie e etese et saeesae et e e s snseeneas 19
RCW 36.70A.070(2) c.veeveereeieeieeieeeeieeieeeteeeeeeetesaeseesseesseessessesseesensens 19
RCW 36.70A.070(5)(Q) +eeuveervenreneeieieeniieiesteieeiteie e et eseesaeeneens 47,48
RCW 36.70A.070(5)(D) veveeeeenreieieeierieieieeeeesieseeeveeeene 19, 25, 47, 48, 49
RCW 36.70A.110. 0ottt 19, 24, 45
RCW 36.70A.110(2) eceiveeieeiieieee e 12, 22,24, 44,45
RCW 36.70A.110(5) cveeueeieeieeieieierieieiese et ettt sttt 29
RCW 36.70A.115 ettt 13,24, 46
RCW 36.70A.130....ciiieieeeeeeeeee e 6, 23, 35, 36, 40
RCW 36.70A.130(1) c.ueeurerieieeiesieeieeeeieeee e 38, 39
RCW 36.70A.130(1)(2) -veevveereeeeeieeeeiieiieteniesieiesieereete e sveeneeneens 6,38
RCW 36.70A.130(1)(D) c.eeveererrieiiriinienieeieeietestesiesieeee e 40, 41
RCW 36.70A.130(4) c..eeeeeieeeeieeieeieeieiesiteee et 6,7,36,37
RCW 36.70A.130(4)(Q) vveeveeerrereeresieeieeieeiesteeseessseeseesseessaesseseenns 6,38
RCW 36.70A.130(5)(Q) -+eevveeeerreeienieieie sttt et et 6,7,36
RCW 36.70A.170. ... ittt et eaeeneenee s 19
RCW 36.70A.170(1)(Q) -veveeeeeenienieeieieieie sttt 24

vi



RCW 36.70A.177...cceeiiiiiiniiieieeieeeee ettt 49

RCOW 36.70A.215 oo seeeeeeoeeesesesseseeeeeeeseesesssssssssmssssssessssssssssssnnees 13
RCW 36.70A.280(2) cvvvvvvveeeeeeeerreeseeeeeeeseseessssssssssssssassssenesessssssssnss 21, 30, 33
RCW 36.70A.290(2) cvvevvrreeeeereeeresesseeseseesemmasssssssesssmsssisseessssnsnns 35,38, 41
ROW 36.70A.295....ovveoooeeoee e eeeeeeeeesesmeesesssssssssssssssssssssssenssssssssssses 34
RCW 36.70A.320...ovveeeoeeeeeeeseseeeeeeeeeseeeseeesmesmmmsssssesesseessesnssssssnseeee 22,28
RCW 36.70A.320(1) coovvoeeeeeeeeeeeesesssessessessssssssssssssssseesesesseesssssssssmmssssssssee 27
RCW 36.70A.320(2) c.vcoveererreeseeeeeeseeeeeeeeeeeesssssssssssssssssssssssssssseeesssssssssnes 27
RCW 36.70A.320(3) ccovrrrreeeeeeeeseeeeeeeeessssssssssssssseesssssssssssssenssssssssssssssssnns 28
RCOW 36.70A.3201cocooooeereeeeeeeeeeeeeeeeesssssssssssseesessssesssssn 22,28, 29, 45

Washington Administrative Code

WAC 365-190-050(1)(€) vevvrvemeemerreneemerreerreiereeeresisiesiesesneeresseseeseesesesns 42
Other Authorities
Ch. 20.08A TCC ...ttt s 17
Ch. 20.08C TICC ...ttt 18
Ch. 20.08D TCC ...ttt st 18
Ch. 20.09 TICC ...ttt s 18
Ch. 20.09A TCC ...ttt s 18
TCC 20.62.020......ccuiceeeeeenieeeeeteeteete et essese et ae e saesaesss s s saeenens 16
Richard L. Settle, Washington’s Growth Management Revolution

Goes to Court, 23 SEATTLE U. L. REV. 5,49 (1999)......cccccevverennenn. 27

vii



A. ASSIGNMENTS OF ERROR'
The Western Washington Growth Management Hearings Board
(“Board”) erred in entering its Final Decision And Order dated
July 20, 2005, its Order On Motion For Reconsideration dated
August 11, 2005, and its Order on Motion To Dismiss of April 21,
2005 (Appendices A, B & C) which failed to dismiss the Petition
For Review of 1000 Friends of Washington (“1000 Friends™) for
lack of standing.
The Board erred in failing to dismiss the Petition regarding the
Urban Growth Areas (“UGAs”) of Thurston County (“County”)
for lack of subject matter jurisdiction, as time barred, and because
Thurston County is in compliance with RCW 36.70A.110 and 130.
The Board erred in failing to rule, in the aforementioned orders,
that the County’s UGA was GMA-compliant because it was
unchanged from the UGA designation that was previously upheld
by the Board in Reading, et al., v. Thurston County, et al.,

WWGMHB 94-2-0019 (1995), or never challenged.

1

Thurston County had originally included Limited Areas of More Intensive Rural

Development (LAMIRDs) in its Petition For Discretionary Review, but is now
abandoning that issue regarding the substantive questions. However, if this Court
determines that 1000 Friends lacks standing or that the Board lacked jurisdiction to
require revision of comprehensive plan provisions that have been in effect for years and
were not amended in 2004, Thurston County would ask this Court to reverse the Board’s
decision on all issues included in the Board’s Final decision which includes LAMIRDs.



The Board erred in failing to dismiss 1000 Friends’ challenge to
the Thurston County Comprehensive Plan, Natural Resource Lands
Chapter (Chapter 3), because 1000 Friends failed to timely appeal
the review and update of Chapter 3 which was adopted by
Thurston County Resolution No. 13039 on November 19, 2003.
The Board erred in finding Thurston County’s designation criteria
for agricultural lands of long term commercial significance are
noncompliant with the GMA.
The Board erred in entering its July 20, 2005 Final Decision and
Order and August 11, 2005 Order on Motion for Reconsideration
by finding that Thurston County failed to provide for a variety of
rural densities as required under RCW 36.70A.070(5)(b).

Issues Pertaining To Assignment Of Errors
Does a Seattle based entity, 1000 Friends, that has not shown that
any of its members have any concrete, tangible interests, which
would be injured-in-fact by the 2003 and 2004 Thurston County
Plan updates, have standing to bring a petition to the Board
challenging the Plan updates and to defend the Board’s orders on
that petition in this Court? (Assignment of Error 1.)
Did the Board have authority to order the reduction in the overall

size of the County’s UGAs where: (a) except for minor changes in



the UGAs for Tenino and Bucoda, the UGAs remained as they
were established ten years earlier, (b) all appeal periods relating to
the previously established UGA boundaries have expired and these
UGA boundaries have been upheld by the Board in a previous
appeal; (c) property owners’ reasonable expectations for the
potential development of their lands have been based on the
decade-long UGA designations and zoning based on these
designations; (d) pursuant to the longstanding UGA designations
and corresponding zoning, considerable developnient has occurred
throughout the UGAs; and (e) where the projected rate of growth
presently is higher than it was when the UGA designations were
made a decade ago and is predicted to continue? (Assignment of
Error 2.) |

In determining whether the County’s UGAs are too large, did the
Board have authority to impose a bright line rule of a maximum
“25% market factor” and to rule that the County is out of
compliance with the GMA if a higher market factor was utilized?
(Assignment of Error 2.)

Is a “rapidly growing” county compliant with the GMA’s UGA
designation requirements (RCW 36.70A.110 and .115) if it meets

all requirements for GMA’s mandatory 10-year review (RCW



36.70A.130(3)(a)) and reasonably determines that the UGAs
designated a decade ago, with two minor changes, continue to be
sufficient to accommodate the population growth projected to
“occur in the county for the succeeding twenty-year period?
(Assignment of Error 2.)
Did the Board have authority to rule that UGA designations were
too large and noncompliant with the GMA to the extent that they
are the same, with two minor modifications, as those that were
established ten years earlier and a challenge to a part of the UGA
designation was rejected by the Board in Reading, et al., v.
Thurston County, et al., WWGMHB 94-2-0019 (1995)
(Assignment of Error 3.)
Did the Board have jurisdiction to review the Natural Resource
Lands provisions of the Comprehensive Plan, when, as part of the
seven year review and as expressly authorized and encouraged by
RCW 36.70A.130(5)(a), Thurston County elected to begin its
review earlier than required with the Natural Resource Lands
Chapter (Chapter 3) of its Comprehensive Plan and complete this
phase of its review with the adoption of Resolution 13039 on
November 19, 2003 and no petition appealing these provisions was

filed within 60 days of publication as required by RCW



36.70A.290(2)? (Assignment of Error 4.)

If the Board had jurisdiction to review preexisting agricultural
resource lands designation criteria, were the minimum parcel size
and actual use criteria adopted within the County’s discretion?
(Assignment of Error 5.)

Did the Board have jurisdiction to decide whether the County is
compliant with RCW 36.70A.070(5)(b) by providing for a variety
of rural densities where the challenged County provisions for rural
densities were adopted a decade ago and were not changed as a
result of the 2004 review and revisions? (Assignment of Error 6.)
If the Board has jurisdiction to decide whether preexisting County
provisions are compliant with RCW 36.70A.070(5)(b), has the
County achieved compliance, within the range of its discretion to
make policy on the basis of local circumstances, by adopting
development regulations that provide for a variety of rural

densities through clustering, density transfer, conservation

~ easements and design guidelines, and that recognize the important

reality of large tracts of natural resource lands interspersed with

and surrounding the rural areas ? (Assignment of Error 6.)



II. STATEMENT OF THE CASE

A. The 2003 And 2004 Review And Update Of The Thurston County
Comprehensive Plan Required Under RCW 36.70A.130(4)&(5).

Thurston County is subject to the requirements of the Growth
Management Act, ch. 36.70A RCW, (GMA) to adopt a comprehensive
plan and development regulations in compliance with the GMA. RCW
36.70A.040. In 1997, the Legislature amended RCW 36.70A.130 to
require that each county and city subject to GMA planning requirements
“review and, if needed, revise” its comprehensive plan and development
regulations “on or before” specified dates and every seven years
thereafter. RCW 36.70A.130(1)(a) and (4). See Appendix D.

Petitioner Thurston County was in the group of counties required
to conduct the prescribed review by the earliest of the specified dates,
“[o]n or before December 1, 2004...” RCW 36.70A.130(4)(a). In addition
to the “on or before” qualifier of the specified deadlines, the Legislature
went on to repeat its authorization of, and recognized potential incentives
for, early review by providing that “[n]othing in this section precludes a
county or city from conducting the review and evaluation required by this
section before the time limits established...” and that “[c]ounties and cities
may begin the process early and may be eligible for grants...if they elect

to do so.” RCW 36.70A.130(5)(a).



Thurston County chose to begin the review process early, in
accordance with RCW 36.70A.130(4) and (5)(a), and to conduct its review
in three phases. The first phase, commenced in 2002, was review of the
Natural Resource Lands Chapter (Chapter 3) and the Natural Environment
Chapter (Chapter 9) of the Thurston County Comprehensive Plan.?). AR
1829.

From the beginning, Thurston County made it clear that the natural
resource lands review was part of the comprehensive review required
under RCW 36.70A.130(4). AR 1829, AR 1792, AR 1796, AR 1798, AR
1820. In fact, Thurston County received a grant from the Washington
State Department of Community Trade and Economic Development
(“CTED”) as an incentive, under RCW 36.70A.130(5)(a), for beginning
the process early. AR 1792, AR 1829, AR 1806. The review process
included extensive public outreach, AR 1806, including a public hearing
on the agricultural lands update before the County Planning Commission
on November 20, 2002. AR 1819. The State Office of Community
Development reviewed and made comments on the proposed
comprehensive plan amendment to Chapter 3. AR 1827-1828. The
update was presented to the Board of County Commissioners in December

2002. AR 1829-1841. On August 12, 2003, Jennifer Hayes, Associate

2 Chapter 9, Natural Environment, of the Thurston County Comprehensive Plan is
not part of the appeal and, therefore, will not be included in the discussion herein.



Planner with Thurston County, specifically sent the proposed update of the
Natural Resource Lands Chapter (Chapter 3) to Respondent 1000 Friends.
AR 1844.

Following the approximately 2-year review process, the Thurston
County Board of County Commissioners adopted Resolution 13039 on
November 10, 2003 which included the amendments to the Natural
Resource Lands Chapter (Chapter 3), of the Comprehensive Plan. AR
1845. On November 19, 2003, Thurston County published a notice in the
Olympian newspaper that Resolution 13039 had been adopted by the
County. AR 2613. The Petition For Review by 1000 Friends was not filed
- until January 21, 2005, over 14 months later. AR 1.

After Thurston County adopted the update to the Natural Resource
Lands Chapter (Chapter 3) of the Thurston County Comprehensive Plan
(Phase 1), the County proceeded to Phase 2: review and update the
remaining chapters of the Thurston County Comprehensive Plan,
excluding updates involving Critical Areas which would be done in Phase
3.AR7}

During 2004, the Planning Commission held several public
meetings and hearings on Phase 2 of the Comprehensive Plan update. AR

644-654. Among the various items on the 2004 official docket of

} The Critical Areas update (Phase 3) is not completed and is not a part of this
appeal.



Comprehensive Plan amendment proposals were 1) an update and
supplement to the Rainier/Thurston County joint plan in compliance with
the GMA; 2) amendment of the Tumwater/Thurston County joint plan in
compliance with the GMA; 3) amendment of the Tenino/Thurston County
joint plan with the possible alteration of the UGA in compliance with the
GMA; 4) the establishment of an UGA for the City of Bucoda in
compliance with the GMA; and 5) amendment of the Comprehensive plan
following review of all chapters besides Chapters 3 and 9 which had been
reviewed and updated in 2003. AR 670-671.

During the Summer of 2004, the Comprehensive Plan was
reviewed by the Planning Commission and submitted to CTED for its
review. AR 672-678. On September 29, 2004, the Planning Commission
held a public hearing on the update of the rest of the Comprehensive Plan
under Phase 2. AR 678. The only person testifying for Respondent 1000
Friends was Tim Trohimovich who gave a Seattle, Washington address in
his oral and written remarks. AR 681 and 687. Following a subsequent
public hearing before the Board of County Commissioners, Phase 2 of the
Comprehensive Plan update was adopted on November 22, 2004 by

passage of Resolution No. 13234 and Ordinance No. 13235. AR 688-718.



B. The History Of Thurston County’s Comprehensive Plan,
Population Growth, And The Sizing Of The UGAs.

Thurston County’s initial Comprehensive Plan (“Plan”) was
adopted in 1975 and first overhauled in 1988. AR 752. Following the
legislature’s adoption of the GMA in 1990, Thurston County again
updated its Plan to bring it into compliance with new GMA requirements.
AR 752. Rather than reviewing its Plan only once every seven years, as
now required by RCW 36.70A.130, the County has reviewed and, if
needed, amended, its Plan on an annual basis, AR 754, to keep pace with
the changing conditions and needs of a growing county. AR 754.

Thurston County has been among the state’s fastest growing
counties since the 1960s. AR 755. The County experienced a population
increase of over 40% in the 1960s, 61% in the 1970s, 30% in the 1980s
and 29% in the 1990s. AR 2084. Thurston County added over 46,000
residents between 1990 and 2000, with the majority of growth occurring in
the UGAs. AR 755. In 2003, the County’s population was approximately
214,800 and projections show over 330,000 living in the County in 2025,
an increase of 35% over the twenty year period. AR 755.

In 1983, Thurston County, along with the cities of Olympia, Lacey
and Tumwater blazed the trail for growth management in Washington

State by signing an interlocal agreement called the Urban Growth
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Management Agreement. AR 760. That early Agreement included an
urban growth management boundary around the three cities to limit their
expansion for 20 years. AR 760. One of the main purposes and effects of
the urban boundary was to limit the extension of urban utilities, especially
sewer service. AR 760. To that end, overall urban residential density was
to be high enough to support urban public services and to provide
affordable housing choices with most densities ranging from 4 to 16
dwelling units per acre. AR 760.

Following the initial agreement between the cities and the County,
the municipalities continued to work together. In June of 1988, the
County and the Cities of Lacey, Olympia and Tumwater entered into the
“Memorandum of Understanding: An Urban Growth Management
Agreement.” AR 1660-1674. After the 1990 enactment of the GMA,
Thurston County adopted Resolution No. 10452 in 1993 initiating GMA
compliant interim UGAs for the cities of Lacey, Olympia and Tumwater.
AR 1675-1679. In 1994, Thurston County adopted Resolution No. 10683
which established a final UGA for the City of Olympia consistent with the
GMA. This UGA was upheld by the Board in Reading, et al., v Thurston

County, WWGMHB 94-2-0019 (Final Decision And Order 3/23/95)*. In

4 “Where a unique three-city configuration coupled with excellent anti-sprawl
goals, policies, and strategies are present in a comprehensive plan, the UGA boundary
complied with the GMA even though from a strict numerical formula it was overly
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1994, the Thurston County Board of County Commissioners also adopted
final UGAs for the cities of Tenino, Tumwater, Lacey and Yelm, and
these UGAs were never challenged.’

The County adopted countywide planning policies (“CPPs”), in
accordance with RCW 36.70A.210, on September 8, 1992 providing that
each city and town was to assume lead responsibility for preparing the
joint plan for its growth area in consultation with the County and any
adjoining jurisdictions. AR 1040. Furthermore, the CPPs that were agreed
upon by the cities and the County required involvement by all
municipalities in any County amendment of UGA boundaries.

The GMA requires that the size of UGAs and density of
development allowed within them be sufficient to accommodate the urban
development necessary to house and serve the population increase
projected by the Washington State Office of Financial Management
(“OFM”) for the succeeding twenty-year period. AR 765. RCW
36.70A.110(2). In 2003, the Legislature adopted a new GMA provisioni
emphasizing that local plans and development regulations must “provide
sufficient capacity of land suitable for development...to accommodate

their allocated housing and employment growth” in accordance with CPPs

large.” Reading v. Thurston County, WWGMHB 94-2-0019 (Final Decision And Order
3/23/95), page 231 of the WWGMHB January 2005 digest update. See Appendix E.
Resolution Nos. 10702, 10895, 10786 and 10851. AR 1684-1738.
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and OFM population forecasts. RCW 36.70A.115.

The CPPs direct the Thurston County Regional Planning Council
(“TRPC”) to develop small area population projections based on the
framework of the countywide population projection provided by OFM.
AR 765. The TRPC computer model includes analysis of employment
trends and assumptions of population change. AR 765. The population
distributions are designed to ensure that each city’s and town’s
comprehensive plan and any applicable joint plan with the county
accommodates the allocated population growth. AR 765.

To ensure that there will be an adequate amount of land suitable
for development in the UGAs, as required by RCW 36.70A.115, and in
compliance with tﬂe review and evaluation program required by RCW
36.70A.215, the County has established a buildable lands program
requiring jurisdictions to trackrtheir ability to accommodate population
growth. AR 766. TRPC is the County’s lead agency for the buildable
lands program. AR 766. TRPC’s 2003 buildable lands report found that a
sufficient residential land supply exists to accommodate 25 years of
projected population growth in all jurisdictions within Thurston County.
AR 766. This determination was reflected in the November 22, 2004

Resolution No. 13234 that adopted Phase 2 of the seven-year update. AR

689.
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As part of the 2004 seven-year update process, several Cities
updated their joint City-County plans. The City of Rainier updated its
Comprehensive Plan and Joint Comprehensive Plan with Thurston County
on November 9, 2004. AR 912. The Plan shows that Rainier’s population
increased 50.6% from 1990 to 2000 and that the projected amount of land
remaining in the year 2025 under the buildable lands report is sufficient.
AR 931 and 942.

The 2004 amendments to the Tumwater/Thurston County Joint
Plan show that the Tumwater UGA will have a population increase of
14,638 or a 72% increase from 2002 to 2022. The Plan shows that there is
enough buildable land to accommodate the projected population of the
Tumwater UGA for the next 20 years. AR 1116.

The City of Tenino Comprehensive Plan and Joint Plan with
Thurston County was updated in November 2004. AR‘ 1360. A
population estimate of 1,967 by 2026 for the Tenino UGA was used for
planning purposes. AR 1397. Since the adoption of the 1994
Comprehensive Plan, a large tract of undeveloped land within Tenino’s
UGA was included in a conservation and family trust which allowed only
non-urban uses. AR 1407. Consequently, Tenino’s planning commission
removed this 295 acre area from the UGA and, in exchange, added 265

acres on the west side of the UGA. AR 1407. The City of Tenino’s UGA
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was actually reduced in size as a net result of this exchange whereby 295
acres were removed and only 265 acres were added. AR 1777-1781.
After this UGA adjustment, it was determined that the.City of Tenino had
a sufficient supply of developable land to accommodate projected growth
over the 20 year planning period. AR 1405-1406.

The Town of Bucoda Comprehensive Plan and Joint Plan with
Thurston County were adopted in November 2004. AR 688. The new
UGA designation, comprised of 255 acres, provided an alternative
location for development which previously was limited to building on
small previously platted lots directly above a sole source aquifer, with
attendant risk of drinking water contamination. AR 1767-1773, 1788. The
plan shows that there is now a sufficient supply of land suitable for
development to accommodate projected growth in the UGA over the 20
year planning period. AR 1510 and 1527-1528.

C. Thurston County’s Comprehensive Plan Update Regarding
Provisions For A Variety Of Rural Densities.

Phase 2 of the 2004 Comprehensive Plan update included rural
area designations for resource use lands which encompassed 156,775 acres
or 39.3% of the land area of Thurston County. AR 774. Resource use
lands have maximum densities that are much lower than 1 unit per 5 acres,

including 1 unit per 20 acres, 1 unit per 40 acres, and 1 unit per 80 acres.

15



AR 775-777. The rural resource and residential designation with
maximum density of 1 unit per 5 acres includes 192,708 total acres or
48.3% of the County’s land area. AR 775. Therefore, about 88% of rural
Thurston County is designated for resource and low density rural
residential uses, with densities ranging from 1 unit per 5 acres to 1 unit per
80 acres. AR 774-775. Moreover, the County provides for clustering,
density transfer, design guidelines (open space tracts, tree tracts, critical
areas and their buffers), conservation easements, and other innovative
techniques, such as the open space tax program. AR 690-691, AR 695,
AR 808.

The County’s Transfer of Development Rights provisions, ch.
20.62 TCC, are an innovative means of providing for a variety of rural
densities while serving other GMA goals, as well. This program provides
the opportunity and incentive for rural property owners to limit
development of their rural lands to lower densities than those otherwise
allowed by selling development rights that are transferable to designated
residential receiving areas within the County. TCC 20.62.020. AR 1638-
1641. Moreover, overlay County Shoreline regulations, applicable in rural
areas, require a minimum lot area of 10 acres in the natural shoreline
environment. AR 1642. The County also has a planned rural residential

development ordinance which allows cluster development with density
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bonuses in the rural area in exchange for preserving large rural areas as
open space. AR 1649-1657.

The Comprehensive Plan is composed of numerous separate plan
documents including the Comprehensive Plan, itself, which focuses on the
rural area and joint plans with each of the cities for the UGAs in Thurston
County. AR 821. Included in these related Plans are important programs
that effectively protect large rural areas from development. As part of an
effort to ensure long term agriculture in the County, in 1997 the County
instituted a purchase of development rights plan to preserve 942 acres of
the Nisqually Valley farm land. AR 833. In 1995 Thurston County
adopted an open space tax program which establishes eligibility and other
rules for open space classification of property, providing substantial
reductions in property taxes for owners willing to retain agricultural use of
their property and forego nonagricultural development. AR 874.

The County includes in its rural designation over 162,000 acres of
land designated for agricultural use of long-term commercial significance,
forest lands of long-term commercial significance, and mineral lands of
long-term commercial significance. AR 692.

A great variety of densities is allowed by zoning classifications in
the County’s rural area, including: ch. 20.08A TCC, Long Term

Agriculture District, with a minimum residential density of 1 unit per 20
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acres. AR 1626. Chapter 20.08C TCC, the Nisqually Agriculture District,
has a minimum residential lot size of one unit per forty acres. AR 1628.
Chapter 20.08D TCC, Long Term Forestry District, has a minimum
residential lot size of one unit per eighty acres. AR 1630. Rural
residential/resource and rural residential zones have a minimum density of
one unit per five acres under ch. 20.09A TCC and ch. 20.09 TCC,
respectively.

Finally, the County has unusually abundant lands preserved from
development by pubiic agencies or non-profit private entities. As of
October 2002, the‘ County Parks and Recreation Department managed
2,773 acres, including expansive natural areas within parks and several
natural preserves. State and federal agencies manage approximately
49,714 acres comprised of state parks, natural area preserves, the Woodard
Bay Natural Resource Conservation Area on Henderson Inlet, many
recreational sites within the state’s capital forest, the state and federal
Nisqually Wildlife Refuge, the Black River Wildlife Refuge, and other
wildlife habitat mitigation or management sites. Also, private, nonprofit,
land conservation organizations have purchased land and easements to
preserve important natural areas in the County. These park and natural

preserve lands make up 6% of the County’s rural area. AR 783-785.
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D. Procedural History
On January 21, 2005, 1000 Friends filed its Petition for Review in

this matter. The Petition raised issues regarding rural densities, the size of
UGAs, and the County’s criteria for designating agricultural lands of long
term commercial significance. AR 1-3. The Petition alleged that 1000
Friends had standing solely because “staff members of 1000 Friends of
Washington wrote letters to County officials and testified concerning all
matters of issue in the Petition, and testified at the public hearing at the
interim ordinance.” AR 3. The County made a motion to dismiss for lack
of standing. AR 95. The Board denied the motion. AR 318-327.

After a hearing on the merits, the Board issued its Final Decision
And Order, concluding that Thurston County’s Comprehensive Plan was
out of compliance with GMA requirements because: (1) the County failed
to establish a variety of rural densities, as required by RCW
36.70A.070(5)(b); (2) the County’s UGAs, by containing greater than 25%
excess of supply over projected demand for urban lands jchrough 2025, did
not comply with RCW 36.70A.110; and (3) the County’s criteria for
designation of agricultural resource lands, which had been adopted a
decade ago and reaffirmed in November, 2003, did not comply with RCW
36.70A.060 and 36.70A.170.

Thurston County filed a timely motion for reconsideration of the
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Board’s final order, reiterating the lack of standing of 1000 Friends and
arguing that the Board did not have subject matter jurisdiction over
Thurston County’s designation criteria for agricultural lands of long term
commercial significance since that part of the Comprehensive Plan had
been adopted in November 2003. AR 2577-2583. The Board denied the
motion for reconsideration by order dated August 11, 2005. AR 2599-
2607. This appeal followed. The Board issued a Certificate of
Appealability on November 29, 2005, and the Commissioner of this Court
issued a Ruling on February 27, 2006 granting direct review of the
Board’s decision by the Supreme Court.

III. ARGUMENT
A. Summary of Argument:

From its Seattle headquarters, 1000 Friends (now Futurewise),
undoubtedly with good intentions, zealously pursues a mission to impose
its vision of wise land use policy on local governments throughout the
state, regardless of local values and circumstances and regardless of the
broad range of local policy discretion allowed by the GMA. Of course,
1000 Friends, like any interest group, may participate in local GMA
political processes. But when 1000 Friends does not succeed in
- persuading local officials to adopt “wise” land use policies in such

political processes and attempts to impose its vision through legal rather
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than political processes, 1000 Friends must have legal standing to do so.

A fundamental precept of our system of government is that
recourse to legal remedies (as opposed to political relief) is limited to
persons and entities who can demonstréte that they will suffer tangible,
concrete, injury-in-fact as a result of the government action which they
legally challenge. 1000 Friends has not even attempted to demonstrate
that it or any of its members would suffer tangible, concrete, injury-in-fact
as a result of the County policies it challenges. The sole basis for 1000
Friends’ claim that it has standing to obtain a legal remedy is that it
participated in the County’s local political processes.

The GMA purports to allow people, who have merely participated
in local political processes related to the enactment of GMA plans and
regulations, to petition the Growth Management Hearing Boards for legal
determinations that local enactments violate requirements of the GMA.
RCW 36.70A.280(2). The GMA purports to allow such people to petition
for legal remedies under the GMA even though they have not satisfied the
fﬁndamental prerequisite for legal relief of showing that they would suffer
injury-in-fact as a result of the challenged enactments. Id Whether a
person or entity who cannot demonstrate injury in fact has a right to seek
legal relief under the GMA from the Board and the Courts is an issue of

first impression. Fundamental principles of separation of powers dictate
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that an injury-in-fact be required for standing to petition the Board.

Even if 1000 Friends had standing to legally challenge County
enactments, the Board may not second-guess local GMA policy choices
merely because 1000 Friends thinks they are unwise and the Board agrees.
The Board’s role in reviewing local GMA comprehensive plans and
development regulations is strictly limited. Moreover, each of a
succession of amendments to the GMA has more strictly limited the
Board’s role and more broadly defined local policy discretion. These
limitations are found not only in GMA provisions defining the
presumption of validity, burden of proof, and standard of review,
including the 1997 amendment establishing the narrower “clearly
erroneous” standard, RCW 36.70A.320, they also are contained in a
succession of recent legislative findings and prescriptions stressing broad
local policy discretion, in general, and in specified particular areas of
GMA implementation. E.g.,, RCW 36.70A.3201, RCW 36.70A.011, RCW
36.70A.110(2).

The Supreme Court recently has stressed the narrow scope of
Board review and the broad scope of local discretion under these
legislative provisions. Quadrant Corp. v. Cent. Puget Sound Growth
Mgmt. Hearings Bd., 154 Wn.2d 224, 236-38, 110 P.3d 1132 (2005). The

Board has not abided by these strict limitations on its review authority and
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the broad scope of local discretion by improperly imposing policy choices
on the County. Most fundamentally, the Board based its review and
decision on the erroneous legal assumption that the periodic local policy
review of comprehensive plans and regulations, required by RCW -
36.70A.130, subjects every existing policy and regulation to Board review
even though it has not been changed in any way as a result of the local
policy review. AR 2548.

Even if the Board’s interpretation of RCW 36.70A.130 were not
erroneous, and the completion of local review does trigger a m;w 60 day
appeal period for every preexisting local GMA provision, the agricultural
lands designation criteria, which the Board deemed noncompliant and
which were included in Phase One of its review, were not appealed within
60 days of the County’s publication of the completion of its review
through the adoption of Resolution 13039 on November 10, 2003. Since
they were not appealed to the Board in a timely petition, the Board had no
jurisdiction to decide whether they complied with GMA requirements.

Additionally, if the Board somehow had jurisdiction to review the
agricultural land designation criteria, they were compliant with GMA.
Both the actual use criterion and the minimum parcel size criterion were
within the County’s discretion to use in the designation of agricultural

lands that were devoted to and had long-term commercial significance for
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agricultural production, in accordance with RCW 36.70A.030(2) and
.170(1)(a).

The County’s review and update resulted in only two minor
changes in the UGA designations that had been made a decade earlier.
Only the minor UGA modifications were within the Board’s jurisdiction
and not the preexisting UGA designations that remained unchanged. The
two minor UGA modifications did not violate any specific GMA
requirement as they were well-within the County’s “discretion...to make
many choices about accommodating growth” and to include in its “urban
growth area determination” a reasonable market factor and “consider local
circumstances.” RCW 36.70A.110(2) (as amended by Law of 1995, ch.
400, § 2). Given the presumption of validity and Petitioners’ burden of
demonstrating that the two UGA modifications were clearly erroneous, the
Board erred in ruling that they were noncompliant with RCW 36.70A.110
because the Board found the collective UGAS to be larger than necessary
to accommodate projected growth for the succeeding 20 years. The GMA
UGA provisions specifically require only that UGAs be large enough to
accommodate projected growth and are silent regarding whether UGAs
may be too large. RCW 36.70A.110(2). This legislative concern that
UGAs be large enough to accommodate growth was emphasized in a 2003

GMA amendment. RCW 36.70A.115 (“Counties. ..shall ensure
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that...their comprehensive plans and/or development regulations provide
sufficient capacity of land suitable for development...to accommodate
their allocated housing and employment growth...”)

Even if the Board had jurisdiction to consider all of the County’s
UGA designations, nearly all of which were a decade old, and a portion of
which previously had been upheld by the Board, the UGA designations,
considered collectively, were not in violation of any specific GMA
requirement and were well-within the County’s discretion.

The Board lacked jurisdiction to review the County’s preexisting
plan provisions and development regulations relating to rural densities.
But even if the Board had authority to do so, the Board erred by failing to
accord the deference to which the County was entitled in exercising its
discretion to implement the broad GMA requirement to “provide for a
variety of rural densities.” RCW 36.70A.070(5)(b).

B. Standard of Review

The standards of review governing the Supreme Court’s review of
the issues raised by Thurston County, in its appeal of the Board’s Orders,
are set forth in RCW 34.05.570(3), the relevant subsection of the
Administrative Procedures Act(APA):

[TThe court shall grant relief from an agency order in an

adjudicative proceeding only if it determines that: (a) The
order, or the statute or rule on which the order is based, is
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in violation of constitutional provision on its face or as
applied; (b) the order is outside the statutory authority or
jurisdiction of the agency conferred by any provision of
law; (c) the agency has engaged in unlawful procedure or
decision-making process, or has failed follow a prescribed
procedure; (d) the agency has erroneously interpreted or
applied the law; (e) the order is not supported by evidence
that is substantial when viewed in light of the whole record
before the court, which includes the agency record for
judicial review, supplemented by any additional evidence
received by the court under this chapter; (f) the agency has
not decided all issues requiring resolution by the agency;
(g) a motion for disqualification under RCW 34.05.425 or
34.12.050 was made and was improperly denied or, if no
motion was made, facts are shown to support the grant of
such a motion that were not known or were not reasonably
discoverable by the challenging party at the appropriate
time for making such a motion; (h) the order is inconsistent
with a rule of the agency unless the agency explains the
inconsistency by stating facts and reasons to demonstrate a
rational basis for inconsistency; or (i) the order is arbitrary
or capricious.

Thurston County submits that the appealed elements of the Board
orders were invalid because they violated one or more of the following
APA Standards of Review: (a) the order, or the statute...on which the
order is based, is in violation of constitutional provision, as applied; (b)
the order is outside the statutory authority or jurisdiction of the agency; (d)
the agency has erroneously interpreted or applied the law; (e) the order is
not supported by evidence that is substantial in light of the whole record
before the court, which includes the agency record for judicial review; and

(1) the order is arbitrary or capricious.
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The most relevant APA standards in this case are whether the
Board exceeded its statutory authority or jurisdiction, RCW
34.05.570(3)(b) and whether the Board erroneously interpreted or applied
the law, RCW 34.05.570(3)(d). In determining -whether the Board erred
under these standards, GMA provisions explicitly limit the Board’s
authority to review local GMA enactments, explicitly limit the Board’s
authority to interpretively elaborate upon general GMA requirements, and
explicitly acknowledge broad local discretion to interpret and implement
GMA requirements, in light of local circumstances which are critically
important. All of these limitations on the Board’s review and interpretive
authority have become increasingly strict under a succession of recent
GMA amendments, as a unanimous decision of the Supreme Court
recently has comprehensively explained. Quadrant Corp. v. Cent. Puget
Sound Growth Mgmt. Hearings Bd., 154 Wn.2d 224, 236-38, 110 P.3d
1132 (2005). See Richard L. Settle, Washington’s Growth Management
Revolution Goes to Court, 23 SEATTLE U. L. REV. 5, 49 (1999).

The GMA strictly limits the Board’s authority to review and decide
that local GMA enactments are noncompliant. The GMA enactments of
local governments are presumed to be valid, and the Board must defer to
local policy choice unless a petitioner has satisfied the burden of

demonstrating that it is clearly erroneous, RCW 36.70A.320(1), (2) and
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(3). Quadrant, 154 Wn.2d at 236-37. The Court went on to explain that
the legislature, in 1997, “took the unusual additional step of enacting into
law its statement of intent in amending RCW 36.70A.320” to require
greater deference to local enactments by changing the Board’s standard of
review from “preponderance of the evidence” to “clearly erroneous,”
quoting RCW 36.70A.3201, with added empbhasis, as follows:

In amending RCW 36.70A.320(3)... the legislature intends
that the boards apply a more deferential standard of review
to actions of counties and cities than the preponderance of
the evidence standard provided for under existing law. In
recognition of the broad range of discretion that may be
exercised by counties and cities consistent with the
requirements of this chapter, the legislature intends for the
boards to grant deference to counties and cites in how they
plan for growth, consistent with the requirements and goals
of this chapter. Local comprehensive plans and
development regulations require counties and cities to
balance priorities and options for action in full
consideration of local circumstances. The legislature finds
that while this chapter requires local planning to take place
within a framework of state goals and requirements, the
ultimate burden and responsibility for planning,
harmonizing the planning goals of this chapter, and
implementing a county’s or city’s future rests with that
communit).

Quadrant, 154 Wn.2d at 237.
In light of this “clear legislative directive,” the Court went on to
hold that deference to county planning actions, that are
consistent with the goals and requirements of the GMA,

supersedes deference granted by the APA and courts to
administrative bodies in general...Thus a board’s ruling
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that fails to apply this “more deferential standard of

review” to a county’s action is not entitled to deference

from this court.

Id. at 238. The Court explained that deference may be declined by the
Board only where a local enactment violates a “specific statutory
mandate.” Id. at 240 n.8.

In addition to the Legislature’s general statement of intent
recognizing broad local discretion in implementing GMA goals and
requirements under RCW 36.70A.3201, other GMA provisions explicitly
recognize broad local discretion to implement specific GMA
requirements. E.g., RCW.36.7OA.01 1 (legislative findings recognizing
local discretion to develop a “local vision of rural character”); RCW
36.70A.1 1A0(5) (“An urban growth area determination may include a
reasonable land market supply factor;’ and “[i]n determining this market
factor...counties may consider local circumstances. Cities and counties
have discretion in their comprehensive plans to make many choices about
accommodating growth.”).

Where the Board exceeds the limitations on its review authority
and fails to defer to the policy discretion accorded to local governments,
the Board’s actions are invalid because they are beyond its statutory |
authority, are erroneous interpretations or applications of the law, are not

supported by substantial evidence, or, in extreme cases, are arbitrary or
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capricious. RCW 34.05.570(3)(b), (d), (¢), and (i).

C. Standing: 1000 Friends As A Seattle Corporation With No
Interest Or Injury In Thurston County Did Not Have
Standing To Bring The Petition Before The Growth

Management Hearings Board In This Matter.
The GMA standing provision, RCW 36.70A.280(2)

provides as follows:
A Petition may be filed only by: (a) the state, or a county or
city that plans under this chapter; (b) a person who has
participated orally or in writing before the county or city
regarding a matter on which a review is being requested,;
(c) a person who is certified by the governor within 60 days
of filing the request with the board; or (d) a person
qualified pursuant to RCW 34.05.530.
While Tim Trohimovich of 1000 Friends participated at the
hearing before the Planning Commission, he did not show that 1000
Friends had interests that would be injured in fact by the challenged

% No Thurston County resident or property owner appealed' the

action.
County Commissioners’ decision to approve the Comprehensive Plan and
Development Regulations in the Phase One 2003 update of the
Agricultural Lands Chapter or the Phase Two 2004 review of the

Comprehensive Plan.

In order to have standing, in its constitutional dimension, the

® The only person submitting testimony on behalf of 1000 Friends was Tim Trohimovich,
who gave a Seattle address when he testified. The same Seattle address shows up on the
letter submitted by 1000 Friends in its comments to the Board. Mr. Trohimovich and
1000 Friends do not have a stake in Thurston County since they do not reside or own
property in the County.
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petitioner needs to have a personal stake in the outcome of the
controversy. Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,
261 (1977). A plaintiff must have suffered an “injury in fact”, the injury
must be traceable to the action of the defendant, and the injury can be
redressed by a decision. Wash. Legal Found. v. Legal Found. of Wash.,
271 F.3d 835, 847 (9" Cir. 2001). In practical terms, an organization must
show that it or one of its members will be specifically and perceptibly
harmed by the action. SAVE v. Bothell, 89 Wn.2d 862, 866, 576 P.2d 401
(1978). Here, 1000 Friends has not shown how it or any member of its
organization would, in fact, be harmed by the County’s adoption of the
2003 or 2004 Comprehensive Plan and development regulations updates.
In the case of Hapsmith v. City of Auburn, CPSGMHB, 95-3-0075
(‘l 996), the Central Puget Sound Growth Management Hearings Board
noted that it applies the analysis contained in Trepanier v. Everett, 64 Wn.
App. 380, 824 P.2d 527 (1992) to determine whether a person is aggrieved
or adversely affected by a county planning action in order to have standing
under the GMA. A two-part test is involved. First, the Petitioner must be
within the zone of interest affected by the GMA and the enactment in
question. Second, the Petitioner must allege an injury in fact. To meet the
evidentiary burden when alleging an injury in fact, the Petitioner must

show that the government action will cause it specific and
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perceptible harm and that the injury will be immediate, concrete and
specific. See, Leavitt v. Jefferson County, 74 Wn. App. 668, 679, 875
P.2d 681 (1994).

This case is unprecedented because no person from Thurston
County was a Petitioner in this case. In every other case brought before a
Growth Management Hearings Board, a resident of the county or city at
issue was one of the Petitioners. 1000 Friends has not shown and cannot
show that its interests are within the zone of interest to be protected by the
challenged action. Wells v. Western Washington Growth Management
Hearings Board, 100 Wn. App. 657, 997 P.2d 405 (2000). 1000 Friends
can allege no injury in fact in relation to the County’s actions in this
matter.

In Chelan County v. Nykreim, 146 Wn.2d 904, 935, 53 P.3d 1
(2002), this Court held that an interest sufficient to support standing to sue
must be more than simply the abstract interest of the general public.
Division II of the Court of Appeals opines that to claim standing, a party
must allege a judiciable controversy based on allegations of substantial
personal harm. Biggers v. City of Bainbridge Island, 124 Wn. App. 858,
863-864, 103 P.3d 244 (2004); County Alliance v. Snohomish County, 76
Wn. App. 44, 50-53, 882 P.2d 807 (1994). A party does not have standing

under the GMA unless the party produces evidentiary facts that show
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immediate injury. The Board should have dismissed the Petition For
Review because 1000 Friends does not have standing in Thurston County.

While the GMA purports to grant access to the Board and Courts
for the adjudication of legal challenges to people who have merely
participated in local political processes and cannot demonstrate injury-in-
fact, RCW 36.70A.280(2), this apparent authorization may be construed as
implicitly including the fundamental requirement that one does not have
standing to obtain legal relief without demonstrating injury in fact. This
interpretation also would be appropriate under the rule of construction
calling for the interpretation of legislative provisions to preserve their
constitutionality.

Separation of powers is a bedrock principle of our state and
federal constitutions. Under this principle, the legislature does not have
power to assign to the judiciary a function that is beyond the power and
role of the judicial branch of government. Legislation that violates
separation of powers is void. State v. Thorne, 129 Wn.2d 736, 762, 921
P.2d 514 (1996). The Washington Supreme Court relies on federal
principles regarding separation of powers doctrine in order to interpret the
state constitution’s stand on issues. Carrick v. Locke, 125 Wn.2d 129,
135, 882 P.2d 173 (1994). Under well-established federal separation of

powers doctrine, the power of the judicial branch is constitutionally
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limited to deciding “cases and controversies” and one may invoke this
power only by showing injury-in-fact. The Washington Supreme Court
has stressed that our state follows federal standing doctrine. E.g., SAVE v.
City of Bothell, 89 Wn.2d 862, 866-868, 576 P.2d 401 (1978).

The only Washington case that has construed the participation
standing provision of RCW 36.70A.280(2), Project for Informed Citizens
v. Columbia County, 92 Wn. App. 290, 296-97, 966 P.2d 338 (1998), was
presented purely with an interpretive question and not a claim that the
provision would be unconstitutional unless it were interpreted to require
“injury-in-fact.” In addition, it appears that the organization in that case
included agricultural property owners in Columbia County.

The GMA recognizes that the Board, in effect, is a specialized
court, whose sole authority is to determine whether challenged actions
violate GMA statutory requirements. Thus, the GMA grants this
adjudication function interchangeably to the Board or a court, if the parties
agree. RCW 36.70A.295(1). Since the parties may seek adjudication and
legal relief from either the Board or a court, the fundamental principle of
standing, demonstrating “injury-in-fact” must limit access to both and,

under separation of powers, the legislature may not provide otherwise.
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D. The Board Based Its Review And Decision On The Erroneous

Legal Assumption That The Periodic Local Reviews Required By
RCW 36.70A.130 Make Every Provision Of The Reviewed

Comprehensive Plan And Development Regulations Subject To
Board Review Even If They Were Not Changed In Any Way.

Under the Board’s interpretation of RCW 36.70A.130, there is an
‘open season’ to challenge local comprehensive plan provisions and
development regulations every seven years no matter how long ago they
were adopted; that they were never appealed within 60 days of their
adoption; or, if appealed, that they were upheld in previous Board
decisions. The Board’s interpretation would virtually negate GMA’s strict
repose provision requiring that local GMA enactments be appeAaled within
60 days, (RCW 36.70A.290(2)) and this court’s repeated recognition of
our state’s strong policy in favor of finality in land use decision-making.
Skamania County v. Columbia River Gorge Comm 'n, 144 Wn.2d 30, 49,
26 P.3d 241(2001); Wenatchee Sportsmen Ass 'nv. Chelan County, 141
Wn.2d 169, 4 P.3d 123 (2000).

The Board erred by inferring such a radical change in GMA law
from the requirement that local governments review their GMA plans and
regulations every seven years. Of course, local amendments resulting
from the required review would be appealable to the Board within 60
days. But the Legislature did not say or clearly imply that the required

seven-year review exposed not just resulting revisions, but all existing
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comprehensive plan provisions and development regulations, to Board

review.

E Subject Matter Jurisdiction: The Board Did Not Have Subject

Matter Jurisdiction Over The County’s Criteria And Designation
Of Agricultural Lands Of Long Term Commercial Significance

Because That Part Of The Comprehensive Plan Was Adopted In

November 2003 And No Appeal Occurred Within Sixty Days Of

Publication Of The Resolution.

RCW 36.70A.130(4) provides a schedule for all 39 counties of the
State of Washington to review and, if needed, revise their comprehensive
plans and development regulations every seven years. Thurston County’s
deadline for the required review was December 1, 2004. However, RCW
36.70A.130 also provides an option and incentives for counties that would
like to begin the process early:

Nothing in this section precludes a county or city from

conducting the review and evaluation required by this

section before the time limits established in subsection (4)

of this section. Counties and cities may begin this process

early and may be eligible for grants from the department,

subject to available funding, if they elect to do so.
RCW 36.70A.130(5)(a). The County elected to conduct an early review of
the Natural Resource Lands Chapter (Chapter 3) of the Comprehensive
Plan and received a grant from CTEDto do so.

The County’s review of this Chapter included extensive public

participation, including public hearings before the Planning Commission

and County Commissioners during 2002 and 2003. It was never a secret
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that the review process was designed to meet the requirements of RCW
36.70A.130(4). AR 1829, AR 1792, AR 1796, AR 1798, AR 1820. All of
the documents, including the CTED grant, were public records.
Respondent 1000 Friends was clearly aware of the review of Chapter 3.
AR 1844.

Following the two year review process, the County Commissioners
adopted Resolution 13039 on November 10, 2003 which included an
affirmation of Chapter 3 of the Comprehensive Plan. AR 1845. On
November 19, 2003, the County published notice in The Olympian
newspaper that Resolution 13039 had been adopted. AR 2613. Any
petition to the Board had to be filed within sixty days after publication of
the Notice of Adoption.

All petitions relating to whether or not an adopted

comprehensive plan, development regulation, or permanent

amendment thereto, is in compliance with the goals and

requirements of this chapter or chapter 90.58 or 43.21C

RCW must be filed within sixty days after publication by

the legislative bodies of the county or city.

(b) Promptly after adoption, a county shall publish a notice

that it has adopted the comprehensive plan or development

regulations, or amendments thereto.

Except as provided in (c) of this subsection, for purposes of

this section the date of publication for a county shall be the

date the county publishes the notice that it has adopted the

comprehensive plan or development regulations, or
amendments thereto.
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RCW 36.70A.290(2).

Following publication in November 2003, there was no petition
challenging the adoption of Chapter 3 of the Comprehensive Plan until the
1000 Friends petition (which included a challenge of the agricultural lands
designation criteria) on January 21, 2005, approximately 428 days after
the Notice of Adoption was published in the Olympian. AR 1. The
Board’s decision that it had jurisdiction to review Resolution 13039 is
clearly an erroneous interpretation and application of the law. The only
precedent relied on by the Board is an August 2, 2004 WWGMHB
decision where the same Board improperly legislated that a resolution
adopting changes pursuant to a seven year update must include a specific
finding that a review and evaluation took place pursuant to
36.70A.130(1)(a) and/or RCW 36.70A.130(4)(a). A review of Thurston
County’s resolution makes clear that Thurston County met the
requirements of the statute and that two years of review, public
participation and expenditure of valuable County resources should not be
so easily disregarded.

The Board’s conclusion boils down to one phrase in RCW
36.70A.130(1)(a) which provides:

Legislative action means the adoption of a resolution or

ordinance following notice and a public hearing indicating
at a minimum, a finding that a review and evaluation has
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occurred and identifying the revisions made, or that a
revision was not needed and the reasons therefore.
(Emphasis added.)

RCW 36.70A.130(1)(a). The County has met this requirement for
legislative action. First, several findings of Resolution 13039 provide that

a review and evaluation has occurred.

(A) Finding No. 2: “The amendments to the comprehensive plan adopted
by this resolution were prepared, considered and adopted in compliance
with the county-wide planning policies.” AR 1845.

(B) Finding No. 3: “The amendments to the comprehensive plan adopted
by this resolution were the subject of a series of public hearings before the
Thurston County Planning Commission, a public hearing before the
Thurston County Board of Commissioners and separate work sessions by
each body.” AR 1845.

(C) Finding No. 6: The measures adopted by this resolution comply with
the GMA and other governing laws and are reasonably related to the
public health, safety and welfare.” AR 1845.

(D) Finding No. 9: In formulating the comprehensive plan amendments
adopted by this resolution, this Board has considered the goals contained
in RCW 36.70A.020. The Board has weighed the goals as they apply to
the subject matter of this resolution. AR 1846.

(E) Finding No. 32: Amendment to Chapter 3, Natural Resources Lands,
to update references, data and policies in compliance with the Growth
Management Act, with the following findings... AR 1850.

These findings describing the County’s actions of reviewing its
Comprehensive Plan for compliance with the GMA, holding public

hearings, holding work sessions, and specifically identifying findings

relating to Chapter 3, meet the requirement of having a finding that a
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review and evaluation occurred.

In an attempt to legislate, the Board has added a requirement that
the Ordinance must list RCW 36.70A.130 somewhere in a finding.
However, the statute is silent on a requirement of citing specifically to
RCW 36.70A.130 which is entitled, “Comprehensive plans-Review-
Amendments.” This is unnecessary as Resolution 13039 starts out, “A
RESOLUTION amending the Thurston County Comprehensive Plan...”
Additionally, a review of the findings makes clear that Resolution 13039
is an amending resolution involving the GMA and Thurston County’s
Comprehensive Plan. The Board has misinterpreted RCW 36.70A.130 by
holding that it requires a finding specifically identifying RCW
36.70A.130.

The Board also ruled that Resolution 13039 did not qualify as a
review under RCW 36.70A.130 because it did not state reasons for
deciding not to revise the reviewed Plan provisions, under the requirement
in subsection (1)(b); “a finding that a review and evaluation has occurred
and identifying the revisions made, or that a revision was not needed and
the reasons therefore.” This interpretation and application of subsection
(1)(b) was erroneous for two reasons. First, this subsection, on its face,
applies only to counties and cities “not planning under RCW 36.70A.040.”

Unquestionably, Thurston County is required to plan under the GMA.
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Second, even if the County were subject to subsection (1)(b), the County
clearly complied with the plain language of this requirement. Resolution
13039 did identify the revisions being made to Chapter 3 in Finding No.
32, AR 1850, and Attachment K to Resolution 13039, a copy of all
revisions made to Chapter 3. AR 1852. Since revisions to Chapter 3 were
made, the County was not under an obligation to provide reasons why
revisions were not made, under the plain language of subsection (1)(b).

The Petition before the Board, as it relates to the agricultural lands
designation criteria in Chapter 3 of the Thurston County Comprehensive
Plan, was not timely filed under RCW 36.70A.290(2). The Petition was
filed more than a year after the expiration of the limitation period of 60
days after notice was published of adoption of the challenged provisions.
Thus, the Board did not have subject matter jurisdiction over that portion
of the Petition challenging designation criteria for agricultural lands of
long term significance.

Even if the Board had subject matter jurisdiction, the Board
exceeded its review authority and substantively erred in concluding that

the County could not use twenty-acre parcel size and agricultural use
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designation criteria for agricultural lands of long-term significance.

WAC 365-190-050(1)(e) specifically allows a County to use parcel
size as a criterion and not farm size as the Board ruled. See also, Orton
Farms, LLC, et al., v. Pierce County, CPSGMHB No. 04-3-0007c, Final
Decision And Order (August 2, 2004), p.26.

An actual use criterion for agricultural resource lands designation
was addressed by this Court in dicta, unnecessary to its decision, in
Redmond v. Growth Hearings Board, 136 Wn.2d 38, 959 P.2d 1091
(1998). While the majority opinion said the ‘present or intended’ use
criterion was improper, a concurring opinion by Justice Sanders
persuasively reasoned, in depth, that the dicta in the majority opinion was
contrary to the plain language of “primarily devoted to” in the operative
GMA provision, RCW 36.70A.030(2).

“Agricultural land” means land primarily devoted to the
commercial production of horticultural, viticultural,
floricultural, dairy, apiary, vegetable, or animal products or
of berries, grain, hay, straw, turf, seed, Christmas trees . . .
finfish in upland hatcheries, or livestock, and that has long-
term commercial significance for agricultural production.
RCW 36.70A.030(2). That is, “agricultural land” has two
attributes: (1) land primarily devoted to commercial
agricultural production; and (2) land that has long-term
commercial significance for continued agricultural
production. The majority writes “land is ‘devoted to’
agricultural use under RCW 36.70A.030 if it is in an area
where the land is actually used or capable of being used for
agricultural production.” Majority at 53 (emphasis added).
Thus, according to the majority, it is possible that land
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upon which a crop has not grown for 25 years may
nevertheless be “devoted to” agriculture. This conclusion
is contrary to the plain meaning of the statutory text... .

Id., 136 Wn.2d at 60-61.

F. The Board Did Not Have Authority To Rule That Urban Growth
Areas Established In 1994 Were Too Large.

The UGAs of Olympia, Tumwater, Lacey and Yelm were
established in 1994. The claim in the Petition challenging the County
UGA, as a whole, should have been dismissed because it amounts to
relitigation of claims and issues that had been determined in a prior case
before the Board in 1995.

In Reading v. Thurston County, WWGMHB 94-2-0019 (1995), the
petitioners challenged the adoption of the Olympia UGA. In that case, the
Board noted that the

precise boundaries and population figures for the North

County area were developed by the cities of Lacey,

Olympia, and Tumwater in conjunction with Thurston

County by means of a 1988 Interlocal Agreement and

participation in the Thurston Regional Planning Council.

The Thurston County Commissioners’ adoption of the Joint

Comprehensive Plan ratified the boundaries and population

projections established by the TRPC.

Reading v. Thurston County, p. 11. See Appendix E.
As in this case, the petitioners in the Reading case complained that

the population projection was fundamentally flawed. But the Board

specifically upheld the population projection to the year 2015. The Board -
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in Reading noted that RCW 36.70A.110(2) provides in part that the UGAs
established in a comprehensive plan are to provide for the urban growth
that is projected to occur in a county for the succeeding twenty year
period. The Board stated:

After reviewing this record, we are mystified by
petitioner’s claim that no land capacity analysis took place.
The plan itself and the foundational material upon which it
was based are replete with charts, maps, information,
showing the amount of land in the Olympia municipal
limits and UGA as well as existing and projected housing
units, commercial areas, and industrial areas. This record
contains an excellent land capacity analysis on which local
decision makers could rely.

Reading at p. 12. The Board further found that the Olympia UGA was
based on:
Exceptionally well developed series of goals and policies of
the comprehensive plan in the regional transportation plan.
The anti sprawl, in-filling, minimum densities and compact
development features of both plans, assuming proper
development regulations are later adopted, complies with
the omnipresent anti-sprawl foundation of the Act.
Reading at p. 12. The fundamental principles of stare decisis, res
Judicata, and collateral estoppel are designed to provide finality and
repose. The Board erred in allowing the relitigation of County UGA

policy choices made in 1994. Mountlake Community Club v. Hearings

BD., 110 Wn. App. 731, 739-740, 43 P.3d 57 (2002).
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G. The Board Misapplied And Misconstrued RCW 36.70A.110 In
Concluding The County’s UGAs Are Too Large.

Even if the Board had jurisdiction to review the County’s UGA
designation, the Board legally erred and exceeded its authority by deciding
the UGA was noncompliant with RCW 36.70A.110 because it was larger
than necessary to accommodate projected population growth.

The County properly used the population projection of the OFM in
collaborating with the cities and towns of Thurston County to
accommodate projected growth. The County’s use of a 38 % market
factor in sizing the UGA was “reasonable,” based on “local
circumstances,” and well within the County’s “discretion...to make many
choices about accommodating growth.” RCW 36.70A.110(2). The UGA
designations were well within the County’s “broad range of discretion,”
on the basis of “full consideration of local circumstances” to harmonize
GMA goals and make policies for the County’s future. RCW
36.70A.3201. Under the limitations on the Board’s authority to interfere
with local policy discretion in implementing GMA requirements, the
Board had no basis to conclude that the County’s UGA sizing was clearly
€rroneous.

The Board legally erred and exceeded its authority in ruling that

Thurston County’s UGA is oversized because its capacity exceeds a 25%
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market factor. There is no specific GMA requirement imposing maximum
size limitations on UGAs. The only specific GMA requirements regarding
UGA sizing mandate that UGAs be large enough to accommodate
projected growth. Indeed, the GMA was amended in 2003 to stress that
counties and cities are required to “provide sufficient capacity of land
suitable for development ...to accommodate their allocated housing and
employment growth.” RCW 36.70A.115.

In Viking Properties v. Holm, 155 Wn.2d 112, 118 P.3d 322
(2005), this Court recognized that the growth management hearings boards
do not have the authority to impose a bright line rule of a minimum four
dwelling units per acre as defining appropriate urban density. The Viking
court noted that the GMA itself contains no such rule or requirement.
Likewise, the Board does not have the authority to impose a 25% market
factor rule as it did in this case, because the GMA imposes no such
specific requirement, and, absent specific statutory requirement, the
County must be accorded a broad range of discretion by the Board. Id.
Quadrant, supra, 154 Wn.2d at 240 n.8.

Consider the County’s growth experience in the last few decades.
The City of Rainier was a sleepy town of less than 400 people from 1950
to 1970, when it exploded 133% to 891 people in 1980. Things were calm

again in the 1980s, but from 1990 to 2000 the population grew another
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50%. Similarly, Yelm grew 106% from 1970 to 1980. The City was
stable in the 1980s and then grew an astounding 164% from 1990 to 2000.
Yelm’s exploding growth was enabled by its first ever sewer system. The
City of Tenino has now been awarded a grant for a sewer system and can
be expected to experience similar growth. In part, this huge percentage of
growth is simply because in a small town a few new subdivisions that
would be inconsequential in a larger city are greater in relative terms to

the existing population.

H. Thurston County’s Comprehensive Plan and Development

Regulations Provide For A Variety Of Rural Densities

The Board legally erred and exceeded its authority in ruling that
the County update was noncompliant with the GMA by not providing a
variety of rural densities. Given the County’s unique local circumstances
and its utilization of a broad range of innovative regulatory techniques,
the County is well within its discretion in providing for a variety of rural
densities.

RCW 36.70A.070(5)(a) & (b) provides:

(5) Rural element. Counties shall include a rural element

including lands that are not designated for urban growth,

agriculture, forest or mineral resources. The following

provisions shall apply to the rural element:

(a) Growth management act goals and local circumstances.

Because circumstances vary from county to county, in

establishing patterns of rural densities and uses, a county
may consider local circumstances, but shall develop a
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written record explaining how the rural element harmonizes
the planning goals in RCW 36.70A.020 and meets the
requirements of this chapter.

(b) Rural development. The rural element shall permit rural
development, forestry, and agriculture in rural areas. The
rural element shall provide a variety of rural densities, uses,
essential public facilities, and rural governmental services
needed to serve the permitted densities and uses. In order
to achieve a variety of rural densities and uses, counties
may provide for clustering, density transfer, design
guidelines, conservation easements, and other
innovative techniques that will accommodate
appropriate rural densities and uses that are not
characterized by urban growth and that are consistent
with rural character.

RCW 36.70A.070(5)(a) & (b) (emphasis added). The County has done as
the GMA broadly authorizes in providing for a variety of rural densities.
Resolution 13234, adopting the 7 year review revisions on November 22,
2004, could not have made this more clear in the following findings:

Excerpt from Finding No. 16: “The Comprehensive Plan allocates
approximately eighty-percent of the rural area located outside the cities
and their urban growth areas for resource use and rural residential at
densities ranging from 1 unit per 5 acres to 1 unit per 80 acres> An
additional 1.9 percent is designated as parks and public preserves. Over
173,000 acres of the county is enrolled in an open space or similar tax
program that requires the land to remain undeveloped. The county owns
conservation easements on over 940 acres in the Nisqually Valley. The
Comprehensive Plan policies and associated development regulations
permit or require clustering, transfer of development rights, purchase of
development rights, creation of conservation and open space tracts,
creation of tree tracts, and establishment of critical areas buffers and
setbacks to further reduce sprawl. The urban growth areas concentrate
development and provide for urban densities. This Goal is closely
harmonized with Goal 8, and also with Goals 1, 4, 9, and 10. AR 690-691.

Finding No. 22: “A variety of rural densities is provided for in Thurston
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County’s Rural Element through the use of urban growth areas, rural-
density zoning, purchase of development rights and transfer of
development rights programs, designation of forestry and agricultural
lands, cluster development as permitted under RCW sections
36.70A.030(15), 36.70A.070(5)(b), 36.70A.177 and other innovative
programs. AR 695.

In reaching its decision, the Board focused solely on the amount of
rural land zoned 1 unit per 5 acres. The Board’s analysis ignores the clear
language in RCW 36.70A.070(5)(b) which states,

In order to achieve a variety of rural densities and uses,

counties may provide for clustering, density transfer,

design guidelines, conservation easements, and other

innovative techniques...

What the statute does not say is that a county may achieve a variety of
densities only by specific zoning of a required range of densities. Absent
specific GMA requirement, local discretion is entitled to deference by the
Board. Quadrant, 154 Wn.2d at 240 n.8.

As the above findings show, the County has utilized all of the
innovative techniques to achieve a variety of rural densities authorized by
RCW 36.70A.070(5)(b). The County provides for clustering, density
transfer, design guidelines (open space tracts, tree tracts, critical areas and
their buffers), conservation easements, and other innovative techniques
such as the open space tax program. 1000 Friends contention that only

specific zoning can provide a variety of rural densities ignores the plain

language of the statute and ignores the County’s discretion to implement
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GMA requirements on the basis of local circumstances.

The Board ignored the important local circumstance as stated in
the Findings of Resolution 13234, that the County has extensive natural
resource lands interspersed in its rural areas. AR 692. Instead of including
much of the forest, mineral and farm lands in rural residential property, the
County elected to protect large tracts of land by designating them under
the GMA as “resource lands of long term commercial significance.” AR
692. Thurston County has over 162,000 acres of land designated for
agricultural use of long-term commercial significance, forest lands of
long-term commercial significance and mineral lands of long-term
commercial significance. AR 692.

Within designated forest lands, residential densities generally are
limited to one unit per 80 acres, except for smaller ownerships where
residences, if clustered, can achieve a density of one unit per 20 acres. AR
776. Within designated agricultural lands, residential densities are limited
to one unit per 20 acres with one exception. AR 777. Within designated
agricultural lands in the Nisqually Valley, residential densities are limited
to one unit per 40 acres, unless residences are clustered, allowing a density
of one unit per five acres. AR 777.

Other Thurston County regulations contribute to the variety of

rural densities. The Shoreline Master Program provides that within the
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natural shoreline environment, residential development is limited to a
minimum lot area of ten acres. AR 1642. Further, as of October 2002, the
Thurston County Parks and Recreation Department manages 2,773 acres,
including expansive natural areas within parks and several natural
preserves.

In addition to County parks and open spaces, state and federal
agencies manage approximately 49,714 acres in the County comprised of
state parks, natural area preserves, the Woodard Bay Natural Resource
Conservation Area on Henderson Inlet, many recreational sites within the
state’s capital forest, the state and federal Nisqually Wildlife Refuge, the
Black River Wildlife Refuge, and other wildlife habitat mitigation or
management sites. In addition, private groups have purchased land and
easements to preserve important natural areas in the County.

The appellate courts have recognized that many planning tools are
available to counties in protecting the rural environment and provide for a
variety of rural densities.

Furthermore, the GMA allows for the use of “other

innovative techniques that will accommodate appropriate

rural densities and uses that are not characterized by urban

growth and that are consistent with rural character.” The

Board found that the County’s adoption of other regulations

to protect the rural character was persuasive alternatives in

light of the County’s unique local circumstances. These

other regulations included addressing visual compatibility,
instituting a 5% limit on building coverage, drafting
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“excellent” Planned Residential Development ordinance,
and storm water protection.

WEAN v. Island County, 122 Wn. App. 156, 168-169, 93 P.3d 885 (2004).
Thurston County uses many of these same tools to create a variety of rural
densities. The Board legally erred and exceeded its authority in ruling that
the County was noncompliant with GMA by failing to provide for a
variety of rural densities.
IV. CONCLUSION

The County submits that the Board lacked jurisdiction to hear the
1000 Friends’ Petition because petitioner lacked constitutional standing
and attempted to challenge policy determinations that were established a
decade ago. Even if petitioner was not barred from challenging long-
established policies, the Petition was untimely in relation to its challenge
of agricultural resource lands designation criteria in Chapter 3 of the Plan
because the Petition was not filed within 60 days of the County’s 1993
adoption of the Chapter 3 update. The County respectfully requests that
the Court reverse the Board for failing to dismiss the Petition or issues
raised in the Petition on the foregoing bases.

If the Court reaches the merits of the Board’s decisions on the
substantive issues raised in the Petition, the County submits that the Board

legally erred and exceeded its authority in failing to abide by the GMA’s
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increasingly strict limitations on the Board’s review authority, aﬁd
respectfully requests that the Court reverse the Board’s rulings that the
County’s agricultural lands designation criteria, Urban Growth Area
designations, and provisions for a variety of rural densities were clearly

erroncous.

DATED this 26th day of May, 2006.

EDWARD G. HOLM EDWARD G. HOLM
PROSECUTING ATTORNEY PROSECUTING ATTORNEY
AT .ma Y, IU
=t - /4

Allen T. Miller, Ir., #12936 Jfﬁe}yé ancher, #22550
Deputy Prosecuting Attorney eputy Prosecuting Attorney

EDWARD G. HOLM
PROSECUTING ATTORNEY
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Richard L. Settle, #3075
Special Deputy Prosecuting Attorney

A copy of this document was properly addressed and mailed, postage prepaid, to the
following individual(s) on _'ﬁ@Té)L 2006.
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John Zilavy, WSBA #19126 Martha P. Lantz, WSBA #21290

Tim Trohimovich Assistant Attorney General

1000 Friends of Washington Licensing & Admin Law Division
1617 Boylston Avenue, Suite 200 1125 Washington St.

Seattle, WA 98122 P.O. Box 40110

Attorneys for Respondent Olympia, WA 98504-0110

Attorneys for Growth Board

Russell C. Brooks, WSBA #29811

Andrew C. Cook, WSBA 34004

Pacific Legal Foundation

10940 NE 33" Place, Suite 210

Bellevue, WA 98004

Attorneys for Intervenor Concerned Citizens

I certify (or declare) under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct. Olympia, Washington.
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APPENDIX

Final Decision And Order

Order On Motion For Reconsideration

Order On Motions To Dismiss

RCW 36.70A.130. Comprehensive plans—Review--Amendments
Reading v. Thurston County, WWGMHB 94-2-0019 (Final

Decision And Order 3/23/05), page 231 of the WWGMHB January
2005 digest update.

55



© 0O NOO U A WN -

wwwMMMMMMMMMMA-x-\-\-\A-x-x-x_\
NAOOQNQQAQMAowmﬂomthAO

BEFORE THE WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD

1000 FRIENDS OF WASHINGTON
Petitioners, Case No. 05-2-0002
V.
THURSTON COUNTY, FINAL DECISION AND ORDER
Respondent,
And,
WILLIAM AND GAIL BARNETT AND
ALPACAS OF AMERICA,
| Intervenors.
I. SYNOPSIS OF DECISION

Thurston County was one of the first counties in this Board's jurisdiction to engage in
thorough and collaborative planning. Its commendable early efforts led to the adoption of a
comprehensive plan in 1995 on which the County has largely relied in meeting its update
requirements under RCW 36.70A.130. In 2002, the County adopted its Buildable Lands
Report, a thorough and well-documented analysis of land available for development and
projected demand for such lands through 2025. In 2004, Thurston County met its deadline
under RCW 36.70A.130(4) to timely conduct a review and, if needed, revision of its
comprehensive plan and development regulations to ensure compliance with the Growth
Management Act (GMA) (Chapter 36.70A RCW).

In this deciéion, the Board is asked to determine whether Thurston County's 2004 update of
its comprehensive plan and development regulations complies with the requirements of
RCW 36.70A.130 to “review and, if needed, revise its comprehensive plan policies .and
development regulations to ensure the plan and regulations comply with the requirements of
this chapter.” RCW 36.70A.130(1).
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We observe that many elements of the County’s comprehensive plan and develo pment
regulations further the goals and requirements of the GMA in creative and impressive ways
and are compliant. However, we find there are several areas in which the County did not

meet its update requifements.

First, Thurston County has not revised its Rural Element as necessary to comply with the
GMA. It has relied upon its earlier plan provisions to continue a policy of allowing rural
residential development in high density zones -- Residential — One Unit per Two Acres;
Residential — One Unit per One Acre; Residential — Two Units per One Acre; and
Residential — Four Units per Acre -- without complying with the GMA requirements for
limited areas of more intensive rural development (LAMIRDs). It has also allowed rural
densities in its RR 1/5 zone to develop at densities of one dwelling unit per four acres.
While the County argues that it should not have to disturb policies it established years ago
for these areas, this argument fails to address the update requirement to revise existing
policies where necessary to ensure compliance with the GMA. RCW 36.70A.130. These
policies and regulations create intense rural residential densities without meeting GMA
requirements for limiting those areas and are therefore non-compliant. RCW
36.70A.070(5)(d). The County further has failed to establish a variety of rural densities in
the rural area as required by RCW 36.70A.070(5)(b) by establishing no rural designations or
zones that have less intense densities than one dwelling unit per five acres.

Second, the County's urban growth areas (UGAs) provide a significant excess of land
supply over projected demand for such urban lands through 2025. Both land supply and
projected land demand were reviewed for purposes of its buildable lands analysis in 2002.
Buildable Lands Report, September 2002. At that time, it was determined that there was
sufficient land in the UGAs to accommodate projected growth. However, the build able lands
analysis also showed that there was a significant excess of available residential lands in the
urban areas over the projected demand for such lands through 2025. The UGA boundaries
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established in the 2004 update continue to provide excess lands within the UGA boundaries
beyond the demand calculated on the basis of the OFM population projection chosen by the
County. This excess of urban land supply for the population allocated to (and therefore land
demand projected for) urban growth areas during the 20-year planning horizon fails to
comply with RCW 36.70A.110. In addition, two cities, Tenino and Bucoda, sought to have
their urban growth areas enlarged to accommodate development to support sewer systems
for those UGAs. The County concurred and expanded areas in the Tenino and Bucoda
UGAs, but did not adjust the population allocations to comport with the land supply the UGA
boundaries provide. This, too, fails to correlate demand for urban lands with the supply of
those lands as required by RCW 36.70A.110.

Finally, the County has adopted designation criteria for agricultural resource lands that
exclude lands that otherwise meet the statutory criteria for designation. The first of these
excludes lands that are not currently being used for agriculture from designation as
agricultural resource lands. The Supreme Court has determined that the statutory definition
of agricultural lands is based on whether the lands are “in an area where the land is actually
used or capable of being used for agricultural production.” City of Redmond v. Central
Puget Sound Growth Management Hearings Board, 136 Wn.2d 38, 53, 959 P.2d 1 091,
1998 Wash. LEXIS 575 (1998). The second challenged County agricultural lands
designation criterion requires a predominant parcel size of 20 acres or more. Regardless of
common ownership or use, farms consisting of more than one parcel of less than 20 acres
would not be conserved under this criterion. Since farm size is not equivalent to parcel size,
this criterion may exclude viable farms from cohservation. For these reasons, both of these
policies fail to comply with RCW 36.70A.060, and 36.70A.170.

Although Petitioner has requested a finding of invalidity as to the noncompliant provisions of
the rural and urban element (and their implementing development regulations), we decline
to enter an invalidity finding at this time. The record before the Board does not persuade us
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that inconsistent development will occur during the remand period such that proper planning
cannot take place without the imposition of invalidity. However, if circumstances change
and Petitioner brings forward a basis for believing that substantial interference with the
goals of the GMA may be occurring during the remand period, we would consider setting a
compliance hearing to rule upon a properly supported motion to impose invalidity before the
compliance period expires. RCW 36.70A.330(4).

1. PROCEDURAL HISTORY
On November 22, 2004, the Thurston County Commissioners adopted Resolution No.
13234 and Ordinance No. 13235. Both legislative enactments, by their terms, were adopted
to comply with the requirement in RCW 36.70A.130 that the County review and, if
necessary, revise its comprehensive plan and development regulations to ensure the plan
and regulations comply with the Growth Management Act (Ch. 36.70A RCW), no later than
December 1, 2004. RCW 36.70A.130(4). Resolution No. 13234 amends the County’s
comprehensive plan. Ordinance No. 13235 amends the County's development regulations

Petitioner, 1000 Friends of Washington (now known as “Futurewise”), filed a petition for
review of these two adoptions on January 21, 2005. A prehearing conference was held on
February 17, 2005. On March 23, 2005, the County filed a Motion to Dismiss or Limit Issues
arguing that the Petitioner had failed to join cities as indispensable parties and that the
appeal of the urban growth areas (UGAs) was time barred. Petitioner opposed the motion,
Petitioner Futurewise's Response to Motion to Dismiss or Limit Issues, April 4, 2005. The
Board denied the County's motions. Order on Motions to Dismiss, April 21, 2005.

On April 27, 2005, Petitioner requested permission to file a motion to add the League of
Women Voters of Thurston County as a Petitioner. Request for Permission to File Motion
and Motion to Add the League of Women Voters of Thurston County as a Petitoner. The
County opposed the motion. Respondent’s Opposition to Petitioner's Motion to Add the
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League of Women Voters of Thurston County as a Petitioner, May 9, 2005. This motion

was denied:

There is no explanation provided in the Petitioner's request why this motion could not
have been brought within the timelines set in the Prehearing Order. Nor is any
excuse offered for the failure of the proposed petitioner to file a timely petition for
review itself. At this stage in the proceedings, it is unduly burdensome on the County
and the Board to be considering a new issue that apparently could have been raised
in the timeframe set by the Prehearing Order.

Order Denying Leave to File Motion, May 16, 2005.

On May 20, 2005, Intervenor William and Gail Barnett and Alpacas of America moved to
intervene in this caée. Intervenor owns property that was added to the Tenino UGA in the
County’s 2004 update of its comprehensive plan. Arguing that Intervenor had only recently
learned that this case “directly affects the Tenino UGA,” Intervenor submitted the substance
of its brief with its motion. Motion to Intervene by William and Gail Barnett and Alpacas of
America, and Statement of Issues and Argument Concerning the Tenino UGA, May 20,
2005. The parties had no objection and intervention was granted subject to certain
conditions. Order Granting Intervention to William and Gail Barnett, and Alpacas of
America, June 3, 2005.

The County moved to supplement the Index to the Record with Index Nos. 466 — 528.
Motion to Supplement the Record, April 4, 2005. Petitioner had no objection and the Index
was sUppIemented as the County requested. Order on Motion to Supplement the Record,
May 5, 2005.

At the hearing on the merits, the Board allowed the parties to submit additional materials in
response to Board questions. As part of its post-hearing submission, the County provided
the Board with the Buildable Lands Report for Thurston County, September 2002 (Index
No. 43); the Population and Employment Forecast for Thurston County, Final Report (Index
No. 208); and the Population and Employment Forecast for Thurston County, Volume II:
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Appendix (Index No. 209). The City of Tenino also asked and was granted leave to supply
the Board with answers to its questions concerning adopted updated development
regulations. This was submitted in the form of the Letter of Dan Carnrite, Senior Planner, to
the Board, dated June 21, 2005. Intervenor submitted a blow-up of the Thurston County
buildable lands map and post-argument brief. Intervenors’ Post-Hearing Brief, June 23,
2005. Petitioner objects and moves to strike the post-hearing brief submitted by Intervenor
as submitting additional argument. Petitioner Futurewise's Objection to Post-He aring
Arguments. To the extent that the Intervenor's brief submits argument rather than

responsive materials, Petitioner's motion to strike is granted.

lll.  ISSUES PRESENTED'

1. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.020(1), RCW 36.70A.020(2), RCW 36.70A.070, RCW 36.70A.1 10(1) and RCW
36.70A.130 when they allow, through several rural area designations totaling over
21,000 acres, development at densities of greater than one unit per five acres when this
board has determined that such densities fail to comply with the GMA?

2. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.070 and RCW 36.70A.130 when they fail to provide for a variety of rural
densities, providing instead that the only GMA compliant rural designations allow a
uniform one unit per five acres?

3. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.020(1), RCW 36.70A.020(2), RCW 36.70A.110 and RCW 36.70A.130 when the
ordinances establish urban growth areas that substantially exceed the capacity
necessary to accommodate the Washington Office of Financial Management population
forecast adopted by the County, even assuming a 25 percent market factor? This issue
includes UGAs that preexisted these ordinances that were too large and a UGA
expansion effected by these ordinances.

! Petitioner elected not to pursue Issue No. 5 of the Prehearing Order: “Does the adoption of Resolution 13234
and Ordinance 13235 fail to comply with RCW 36.70A.020(1), RCW 36.70A.110 and RCW 36.70A.130 when
they allow densities in unincorporated urban growth areas of less than 4 units per acre?" Petitoners’
Futurewise's and League of Women Voters Prehearing Brief at 29. An issue not addressed in petitioner's brief
is considered abandoned. WEC v. Whatcom County, WWGMHB Case No. 95-2-0071 (Final Decision and
Order, December 20, 1995).
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4. Does the adoption of Resolution 13234 and Ordinance 13235 fail to comply with RCW
36.70A.020(8), RCW 36.70A.060, RCW 36.70A.170, RCW 36.70A.050 and RCW
36.70A.130 when they fail to designate and conserve hundreds of acres of land that
meet the GMA criteria for agricultural lands of long term commercial significance?

5. Does the continued validity of the violations of RCW Title 36.70A in Section 7 of
Ordinance 13235 described above, substantially interfere with the fulfillment of the goals
of the Growth Management Act such that the enactments at issue should be held invalid
pursuant to RCW 36.70A.3027? :

IV.  BURDEN OF PROOF
For purposes of board review of the comprehensive plans and development regulations
adopted by local government, the GMA establishes three major precepts: a presumption of
validity; a “clearly erroneous” standard of review; and a requirement of deference to the

decisions of local government.

Pursuant to RCW 36.70A.320(1), comprehensive plans, development regulations and
amendments to them are presumed valid upon adoption:

Except as provided in subsection (5) of this section, comprehensive plans and
development regulations, and amendments thereto, adopted under this cha pter are
presumed valid upon adoption.

RCW 36.70A.320(1).

The statute further provides that the standard of review shall be whether the challe nged
enactments are clearly erroneous:

The board shall find compliance unless it determines that the action by the state
agency, county, or city is clearly erroneous in view of the entire record before the
board and in light of the goals and requirements of this chapter.

RCW 36.70A.320(3)

In order to find the County's action clearly erroneous, the Board must be “left with the firm

and definite conviction that a mistake has been made.” Department of Ecology v. PUD1,

121 Wn.2d 179, 201, 849 P.2d 646 (1993).
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Within the framework of state goals and requirements, the boards must grant deference to
local government in how they plan for growth:

In recognition of the broad range of discretion that may be exercised by counties and
cities in how they plan for growth, consistent with the requirements and goals of this
chapter, the legislature intends for the boards to grant deference to the counties and
cities in how they plan for growth, consistent with the requirements and goals of this
chapter. Local comprehensive plans and development regulations require counties and
cities to balance priorities and options for action in full consideration of local
circumstances. The legislature finds that while this chapter requires local planning to
take place within a framework of state goals and requirements, the ultimate burden and
responsibility for planning, harmonizing the planning goals of this chapter, and
implementing a county's or city's future rests with that community.

RCW 36.70A.3201 (in part).

In sum, the burden is on the Petitioner to overcome the presumption of validity and
demonstrate that any action taken by the County is clearly erroneous in light of the goals
and requirements of Ch. 36.70A RCW (the Growth Management Act). RCW 36.70A.320(2).
Where not clearly erroneous and thus within the framework of state goals and requirements, |

the planning choices of local government must be granted deference.

V. DISCUSSION

Issue No. 1: Does the adoption of Resolution 13234 and Ordinance 13235 fail to
comply with RCW 36.70A.020(1), RCW 36.70A.020(2), RCW 36.70A.070, RCW
36.70A.110(1) and RCW 36.70A.130 when they allow, through several rural area
designations totaling over 21,000 acres, development at densities of greater than
one unit per five acres when this board has determined that such densities fail to
comply with the GMA?

Positions of the Parties

Petitioner argues that the County's comprehensive plan creates rural land use designations
that are neither rural in density nor compliant with the statutory provisions for limited areas
of more intensive rural development (LAMIRDs). Petitioners Futurewise's and League of
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Women Voters of Thurston County Prehearing Brief at 8-14.2 Petitioner points to the
following designations of rural lands in the County's comprehensive plan: Residential — One
Unit per Two Acres; Residential — One Unit per One Acre; Residential - Two Uniits per One
Acre; and Residential — Four Units per Acre. Index No. 89, Land Use Chapter Attachment
Table 2-1A Percentage of Land Allocated for Rural Uses, p. 2-19. Petitioner then points to
the provisions in the County’s development regulations (zoning code) that allow rural
residential densities greater than one dwelling unit per five acres. Petitioners Futurewise's
and League of Women Voters of Thurston County Prehearing Brief at 9; Index No. 64.
Petitioner urges that allowable residential densities on rural lands may not exceed one
dwelling unit per five acres unless the rural designation complies with the requirerments for a
LAMIRD pursuant to RCW 36.70A.070(5)(d).

The County responds that the 2004 comprehensive plan update did not change the zoning
densities in the rural area “because these rural densities already comply with the Growth
Management Act.” Respondent’s Prehearing Brief at 8. The County references its criteria
for higher density rural zones and asserts that these criteria reflect local circumstances and
pre-existing development. Ibid at 10-11. The County asserts that new or expanded areas
of this zoning will not be allowed and no new areas will be designated for these densities

without going through a LAMIRD designation process. Ibid at 8-9.

Board Analysis
We first note that the update provisions of RCW 36.70A.130 require the County to review its
comprehensive plan and development regulations to ensure that they comply with the GMA:

A county or city shall take legislative action to review and, if needed, revise its
comprehensive land use plan and development regulations to ensure the plan and

2 The Petitioner's brief was submitted on April 27, 2005 before the Board had ruled that the League of Women
Voters of Thurston County could not be added as an additional petitioner. Order Denying Leave to File
Motion, May 16, 2005.
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regulations comply with the requirements of this chapter according to the time
periods specified in subsection (4) of this section.
RCW 36.70A.130(1) (in pertinent part)
This requirement imposes a duty upon the County to bring its pl‘an and development
regulations into compliance with the GMA, including any changes in the GMA enacted since
the County's adoption of its comprehensive plan and development regulations. While some
provisions of the County’s plan and development regulations may not have been subjected
to timely challenge when originally adopted, a challenge to the legislative review required by
RCW 36.70A.130(1) and (4) opens those matters that were raised by Petitioner in the
update review process. See RCW 36.70A.280(2). Itis not, therefore, sufficient for the
County to assert that its provisions regarding rural densities have not been changed: those

provisions must themselves comply with the GMA.

As Petitioner points out, densities that are no more than one dwelling unit per five acres are
generally considered “rural” under the GMA. Durland v. San Juan County, WWG MHB Case
No. 00-2-0062c (Final Decision and Order, May 7, 2001 );' Sky Valley v. King Counity, '
CPSGMHB Case No. 95-3-0068¢ (Final Decision and Order, March 12, 1996); Yanisch v.
Lewis County, WWGMHB Case No. 02-2-0007¢ (Final Decision and Order, December 11,
2002); but see Vashon-Maury v. King County, CPSGMHB Case No. 95-3-0008¢ (Final
Decision and Order, October 23, 1995); and City of Moses Lake v. Grant County, EWGMHB
Case No. 99-1-0016 (Final Decision and Order, May 23, 2000) (holding that rural densities
should be no greater than one dwelling unit per ten acres). Densities that are not urban but
are greater than one dwelling unit per five acres are generally deemed to promote sprawl in
violation of goal 2 of the GMA. RCW 36.70A.020(2).

The County does not argue that rural residential densities in excess of one dwelling per five
acres comply with the GMA. Instead, the County argues that its areas of higher rural
densities are compliant because they existed before the enactment of the GMA and contain
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the areas where more intensive rural residential uses exist. Respondent's Prehearing Brief
at 10. Prior to the adoption of RCW 36.70A.070(5)(d) in 1997, there had been no legislative
guidance on how communities should deal with existing development in the rural areas that
was already more intensive than a rural level of development. When the County adopted its

‘comprehensi}ve plan in 1995, it developed its own criteria for determining how to contain

such areas of more intensive development in the rural areas. In 1997, the legislature
adopted the provisions of RCW 36.70A.070(d) that set the requirements for “limited areas of
more intensive rural development” (LAMIRDs). ESB 6094 (1997). Now that there is
direction in the GMA on how to address areas of more intensive rural development, the
County's update must ensure that it complies with those terms. See Futurewise v.

Whatcom County, WWGMHB Case No. 05-2-0013 (Order on Dispositive Motions, June 15,
2005).

While the County’s brief asserts that its areas of higher rural residential densities “existed
prior to the enactment of the Growth Manégement Act in 1990,” the County does not argue
thatits areas of higher rural residential densities comply with the requirements of RCW
36.70A.070(5)(d). The findings in Resolution 13234 similarly indicate that these areas are
not designations of limited areas of more intensive rural development (LAMIRDs).
Residential LAMIRDs are addressed in RCW 36.70A.070(5)(d)(i):?

Rural development consisting of the infill, development or redevelopment of existing
commercial, industrial, residential, or mixed-use areas, whether characterized as
shoreline development, villages, hamlets, rural activity centers, or crossroads
developments.

|| To comply with RCW 36.70A.070(5)(d)(i), there must be a determination of the “built

environment” as of July 1, 1990, (the date applicable to Thurston County)* upon which the

* The other two types of LAMIRDs are recreational and tourist areas (RCW 36.70A.070(5)(d)(ii)) and small
business and cottage industry areas (RCW 36.70A.070(5)(d)(iii)) — both non-residential LAMIRDs.

4 Existing development, for purposes of creating the logical outer boundaries of a LAMIRD, is that which was
in existence on July 1, 1990. RCW 36.70A.070(5)(d)(v)(A).
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establishment of logical outer boundaries for limited areas of more intensive rural
development (LAMIRDs) are based. RCW 36.70A,070(5)(d)(iv). Residential LAMIRDs
must be created within logical outer boundaries that contain the existing development, and
they may include only limited undeveloped lands that fit within those logical outer

boundaries:

A county shall adopt measures to minimize and contain the existing areas or uses of
more intensive rural development, as appropriate, authorized under this subsection.
Lands included in such existing areas or uses shall not extend beyond the logical
outer boundary of the existing area or use, thereby allowing a new pattern of low-
density sprawl. Existing areas are those that are clearly identifiable and contained
and where there is a logical boundary delineated predominately by the built
environment, but that may also include undeveloped lands if limited as provided in
this subsection. The county shall establish the logical outer boundary of an area of
more intensive rural development. In establishing the logical outer boundary the
county shall address (A) the need to preserve the character of existing natural
neighborhoods and communities, (B) physical boundaries such as bodies of water,
streets and highways, and land forms and contours, (C) the prevention of abnormally
irregular boundaries, and (D) the ability to provide public facilities and public services
in a manner that does not permit low-density sprawl.

RCW 36.70A.070(5)(d)(iv).

The Thurston County Comprehensive Plan Land Use Element contains a discussion of rural
area designations. CP at 2-17 — 2-27. This discussion includes the criteria for inclusion in
any of the rural area designations, including the higher density residential designations. CP
at 2-24 - 2-27. None of the criteria include a review of the existence of development as of
July 1, 1990, nor do they establish logical outer boundaries with reference to the statutory

criteria. Ibid.

The County's comprehensive plan policies reflect the County’s intention to only apply the
statutory LAMIRD criteria to areas which have not yet been designated for high density rural
residential development, or when the existing high density rural areas are expanded:
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One dwelling unit per five acres should be the common, minimum residential density
level in rural areas, except in areas already dominated by higher density
development.

Housing and Residential Densities Policy 1, CP at 2-46

Thus, this policy assumes that existing high density rural residential zones need not be
designated as LAMIRDs. Similarly, another comprehensive plan policy addresses existing
rural residential designations and provides that they may not expand unless they are
designated as LAMIRDs:

Thurston County should not expand or intensify rural residential land use
designations or zoning districts with densities greater than 1 unit per 5 acres unless
these areas are designated as a limited area of more intensive rural development
. (LAMIRD) as defined in the GMA.
Housing and Residential Densities Policy 2, CP at 2-46

Again, this policy accepts existing high density rural residential areas without further
determination that they comply with the statutory LAMIRD criteria, and even discusses the
potential to expand LAMIRDs once they have been designated with logical outer -

boundaries.

Rural Land Use and Activities Policy 8 (CP at 2-43-44) sets criteria for designation and
expansion of “commercial centers” which do not incorporate the requirements of RCW

36.70A.070(5)(d):

Rural commercial centers should be designated only for identified rural community
areas, like Rochester and Steamboat Island Road at Highway 101. These centers
should serve a larger rural community than neighborhood convenience and have a
greater variety of uses, while maintaining a rural character. Expansion of a
Commercial Center should only be considered if it will result in a more ‘logical outer
boundary”, as defined in 36.70A.070(5) of the Growth Management Act, and if it is
needed to accommodate population growth in the rural community served.. .

CP 2-43 - 2-44 (in part)

As is true of the other policies, this policy only applies the LAMIRD criteria of RCW
36.70A.070(5)(d) in the event of “expansion” of an area of more intense rural development.
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Rural Land Use and Activities Policy 8 does not accurately incorporate the statutory criteria
for LAMIRDs; logical outer boundaries may not be based on accommodating po pulation
growth. RCW 36.70A.070(5)(d)(i) and (iv).

The policies with respect to more intensive rural development are further elaborated in the
zoning code as development regulations. Thurston County's zoning code contains
development regulations setting residential density levels in excess of one dwelling unit per
five acres in rural areas: Rural Residential — One Dwelling Unit per Two Acres (RR1/2)
(T.C.C. Ch. 20.10); Rural Residential — One Dwelling Unit per Acre (RR 1/1) (T.C.C. Ch.
20.11); Rural Residential — Two Dwelling Units per Acre (RR2/1)(T.C.C. Chapter 20.1 3);
and Suburban Residential — Four Dwelling Units per Acre (SR 4/1) (T.C.C. Chapter 20.14).
Index No. 64. These development regulations also fail to comply with the GMA because
they do not incorporate the statutory criteria for LAMIRDs. All of these residential density
levels constitute “more intensive rural development” within the meaning of RCW
36.70A.070(5)(d). If the County intends to allow them, they must conform to the statutory
requirements for residential LAMIRDs. RCW 36.70A.070(5)(d)(i).

Petitioner also argues that even the Rural Residential — One Dwelling Unit per Five Acres
(RR 1/5) zone exceeds a rural residential density level of one dwelling unit per five acres.
Petitioners Futurewise's and League of Women Voters of Thurston County Prehearing Brief
at9. Petitioner points to T.C.C. 20.09.040(1)(a) to argue that the effective density for this
zone is actually a net minimum lot size of four acres for single family residences and eight

acres for duplexes. Ibid.

The cited zoning code provision, T.C.C. 20.09.040(1)(a), establishes a minimum lot size in
the RR 1/5 zone as follows: “Conventional subdivision lot (net) — four acres for single
family, eight acres for duplexes.” The County does not contest that this development
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regulation allows one single family dwelling unit per four acres, rather than one dwelling unit
per five acres, in the RR 1/5 zone.

This provision is of even greater concern because RR 1/5 is the least dense of the County's
rural residential designations. The determination of proper rural density levels depends in
large measure upon the GMA's strictures against promotion of sprawl. 48.3 percent of the
County’s rural residential areas fall into the RR 1/5 category. CP Table 2-1A at 2-18 — 2-19,
With such a large portion of the County’s rural area designated as RR 1/5, the net density
level of one dwelling unit per four acres in the RR 1/5 zone increases the “converssion of
undeveloped land into sprawling, low-density development in the rural area,” in
contravention of RCW 36.70A.070(5)(c)(iii).

Conclusion: The County's high density rural residential designations (SR - 4/1; RR 2/1:
RR 1/1; and RR 1/2); Housing and Residential Densities Policies 1 and 2, and Rural Land
Use and Activities Policy 8; and the County’s development regulations implementing these
designations (T.C.C. Ch. 20.10; T.C.C. Ch. 20.11: T.C.C. Chapter 20.13; and T.C.C.
Chapter 20.14) fail to comply with RCW 36.70A.070(5). The residential density levels
allowed in these designations are too intensive for rural areas unless they are designated as
limited areas of more intensive rural developrhent (LAMIRDs) pursuant to RCW
36.70A.070(5)(d). If the County is to allow such areas of more intensive rural deve lopment,
it must establish them in accordance with RCW 36.70A.070(5)(d). T.C.C. 20.09.04.0(1)(a)
also fails to comply with RCW 36.70A.070(5)(c) and (d) by effectively increasing the rural
residential density in the RR 1/5 zone from one dwelling unit per five acres to one single-

family dwelling unit per four acres.

Issue No. 2: Does the adoption of Resolution 13234 and Ordinance 13235 fail to
comply with RCW 36.70A.070 and RCW 36.70A.130 when they fail to providle for a
variety of rural densities, providing instead that the only GMA compliant rearal
designations allow a uniform one unit per five acres?
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Positions of the Parties

Petitioner argues that the County's comprehensive plan fails to provide a variety of rural
densities as required by RCW 36.70A.070(5)(b). Petitioners Futurewise's and League of
Women Voters of Thurston County Prehearing Brief at 14. Petitioner claims that only two of
the rural area designations in the County’s plan require densities of no more than one
dwelling unit per five acres - the Rural Residential Resource zone and the McAllister

Geologically Sensitive Area District. Ibid at 15.

The County responds that it provides densities of one dwelling unit per twenty acres, one to
forty and one to eight in non-urban zones. Respondent's Prehearing Brief at 14. The
County also cites to its provisions for the transfer of development rights, its open space tax
program, private conservation easements and public wildlife refuges and open spaces, and
parks. Ibid at 14-15.

Board Analysis N
The GMA expressly requires “a variety of rural densities” in the rural element of the

comprehensive plan;

The rural element shall permit rural development, forestry, and agriculture in rural
areas. The rural element shall provide for a variety of rural densities, uses, essential
public facilities, and rural governmental services needed to serve the permitted
densities and uses. To achieve a variety of rural densities and uses, counties may
provide for clustering, density transfer, design guidelines, conservation easements,
and other innovative techniques that will accommodate rural densities and uses that
are not characterized by urban growth and that are consistent with rural character.

RCW 36.70A.070(5)(b)

The County concedes that it does predominately provide densities of one dwelling unit per

five acres in the rural zone. Respondent’s Prehearing Brief at 14. However, the County
asserts that'it has other designations that are less dense than one in five. /bid. The
densities that the County cites as being less intense than one dwelling unit per five acres
include designations of natural resource lands. T.C.C. Chapter 20.08A applies to lands in
the long-term agricultural district; Ch. T.C.C.20.08D applies to lands in the long-term forestry
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district; and T.C.C. Chapter 20.62 creates a program for transfer of development rights in
long-term commercially significant agricultural lands. Rural lands are lands “not designated
for urban growth, agriculture, forest, or mineral resources.” RCW 36.70A.070(5). Thus, the
designations of low-intensity resource lands do not create a variety of rural densities.

Rural densities, as we have discussed above, are generally no more intense than one
dwelling unit per five acres. The County has‘designated and zoned a variety of rural areas
with residential densities higher than this rural level: Residential — One Unit per Two Acres;
Residential — One Unit per One Acre; Residential — Two Units per One Acre; and
Residential — Four Units per Acre. The RR 1/5 zone, although stating that it limits
development density to one dwelling unit per five acres, has a net density of one single
family dwelling unit per four acres. T.C.C. 20.09.040(1)(a). None of these densities are

rural in nature and therefore cannot be used to establish a variety of rural densities.

The GMA allows a county to achieve a variety of rural densities through innovative
techniques. RCW 36.70A.070(5)(b). However, where the rural designations and zones
themselves do not include a variety of rural densities, the comprehensive plan and
development regulations must demonstrate how the “innovative techniques” create such
varieties of densities in the rural area. The County argues that its natural shoreline
environment residential zone limits densities to a minimum lot area of ten acres.
Respondent’s Prehearing Brief at 12. However, it is not clear how or even if this zone
affects rural densities.® A similar problem exists with its “clustering ordinance.” Ibid at 14.
The County asserts that it “owns and funds conservation easements” but does so in the
same sentence in which it refers to its transfer of development rights program, which applies

S Although the County references exhibits in its brief, the exhibits provided to the Board are not tabbed and an
order cannot be discerned. In some instances, it does not appear that the Board has actually been provided
the cited exhibit. If an exhibit has not been provided, it cannot be considered by the Board and thus will not be
part of the record. It would also aid the Board if the exhibits were clearly marked and organized for reference.
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to agricultural lands rather than rural lands. Ibid. The Board is therefore unable to find that
the County has achieved a variety of rural densities and uses through innovative

techniques.

Conclusion: The County's comprehensive plan and development regulations fail to provide
for a variety of rural densities as required by RCW 36.70A.070(5)(b).

Issue No. 3: Does the adoption of Resolution 13234 and Ordinance 13235 fail to
comply with RCW 36.70A.020( 1), RCW 36.70A.020(2), RCW 36.70A.110 and RCW
36.70A.130 when the ordinances establish urban growth areas that substantially
exceed the capacity necessary to accommodate the Washington Office of
Financial Management population forecast adopted by the County, even. assuming
a 25 percent market factor? This issue includes UGAs that preexisted these
ordinances that were too large and a UGA expansion effected by these

ordinances.

Positions of the Parties

Petitioner argues that the County’s urban growth areas (UGAs) are 62 percent larger than

necessary to accommodate the County’s growth target. Petitioners Futurewise's and
League of Women Voters of Thurston County Prehearing Brief at 16. This, Petitioner
argues, is well beyond the 25 percent market factor allowed under the GMA. Ibid at 17.
Petitioner argues that urban growth areas must be sized to accommodate the OFM
population projection chosen by the County and may not be “over-sized” without creating
sprawling growth. Ibid at 19. Petitioner also argues that the County’s Urban Growth Area
Policy 8 (allowing expansion of urban growth areas if there is an overriding benefit to the
public health, safety, and welfare) fails to comply with the GMA. Ibid.

The County responds that it has worked with the cities and towns of Thurston County to
Properly accommodate projected growth. Respondent’s Prehearing Brief at 16-18. The
County disputes Petitioner's contention that its UGAs are 62 percent larger than needed to
accommodate projected growth: the County argues that it has allowed for 38 percent
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excess capacity in its UGAs. /bid at 20. The County argues that this is a statutorily
permissible market factor and a 38 percent market factor is not excessive. Ibid. The
County also argues that the Tenino UGA was actually reduced in size; and the B ucoda UGA
was expanded to deal with potential contamination of its aquifer. Ibid at 19-20.

Intervenor argues in support of the Tenino UGA expansion to include Intervenor’s property.
lntervenors’ Brief. Intervenor argues that Tenino changed but did not increase its UGA size
and thét adding the Intervenor's property to the UGA will enable development needed to
support a planned sewer facility. Intervenor's Brief at 3-4. Intervenor also challenges the
sufficiency of the Petitioner's standing in this case because Petitioner did not participate in
the City of Tenino's adoption of its UGA. /bid at 5-8. (See footnote 8.)

Board Analysis
The requirements for creating and sizing a UGA are set out in RCW 36.70A.110. This

section of the statute provides that UGAs must include areas and densities sufficient to
accommodate the 20-year population projections by the Office of Financial Management

(OFM):

Based upon the growth management population projections made for the county by
the office of financial management, the county and each city within the county shall
include areas and densities sufficient to permit the urban growth that is projected to
occur in the county or city for the succeeding twenty-year period, except for those
urban growth areas contained totally within a national historical reserve... An urban
growth area determination may include a reasonable land market supply factor and
shall permit a range of urban densities and uses. In determining this market factor,
cities and counties may consider local circumstances. Cities and counties have
discretion in their comprehensive plans to make many choices about accommodating
growth.

RCW 36.70A.110(2) (in pertinent part)

RCW 36.70A.110(2) provides that county UGAs shall include areas and densities s ufficient
to permit the urban growth projected for the county by OFM. RCW 36.70A.1 10(2). This
provision has been interpreted to also limit the size of UGAs as well as to ensure that the
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UGA boundaries are sufficient to accommodate projected growth, in light of the anti-sprawl
goal of the GMA. Diehl v. Mason County, 94 Wn.App. 645, 982 P.2d 543 (Div. 11, 1999).
“... [TIhe OFM projection places a cap on the amount of land a county may allocate to
UGAs." Ibid at 654. Thus, RCW 36.70A.110 requires that the UGAs be created to
accommodate the OFM population projection for the 20-year planning horizon and also
limits the size of UGAs to those lands needed to accommodate the urban population

projection utilized by the county.

In this case, the County has chosen a 2025 total population forecast figure of 334,261. CP
Table 2-1 at 2-12. The population forecast chosen was adopted in 1999 as a regional
forecast (Population and Employment Forecast for Thurston County, Final Report, October
1999, Index No. 208) and then compared to the OFM population projections for the County
in 2002. Buildable Lands Report for Thurston County, Technical Documentation, at 46
(Submitted post-hearing, Index No. 43). The medium scenario regional forecast was found
to fall within one percent of the new state medium range forecast (OFM'’s projection) and
was therefore adopted for use in the Buildable Lands Report and, subsequently, the 2004
comprehensive plan update. /bid.; Thurston County Comprehensive Plan (CP), Facts
Section and Land Use Chapter Table 2-1 at 2-11 — 2-12. That population forecast, in turn,
was used to determine demand for land within the UGAs through 2025. Thurston County
Comprehensive Plan (CP), Facts Section and Land Use Chapter Table 2-1 at 2-11 - 2-12.
We note first that the Buildable Lands Report for Thurston County is an impressive and
thorough analysis of land supply and demand in Thurston County. The land demand
analysis in that report is well-supported and clearly explained. The County’s choice to rely
upon the land supply and demand analysis in the Buildable Lands Report for planning in the

2004 comprehensive plan update is a sound one.

Petitioner does not fault the population forecast chosen by the County or claim that the land
supply projections are not compatible with the population projections provided by OFM.
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Instead, Petitioner focuses on the amount of land included in the County’'s UGAs and
compares it to the projected demand for urban land. Petitioners Futurewise's and League
of Women Voters of Thurston County Prehearing Brief at 31. The County's comprehensive
plan acknowledges that in the urban area “approximately 38% of available residential land
in 2000 will remain in the year 2025, assuming the county experiences growth consistent
with state and regional forecasts, and zoning remains consistent.” CP footnote 6 at 2-11.
On its face, then, the County's UGAs providé a significantly greater amount of land for
residential urban development than is likely to be needed to accommodate the projected

population growth allocated by the County to UGAs.

The County responds that the disparity is due to a market factor. Respondent's Prehearing
Brief at 22.° Petitioner argues that supply exceeds demand for residential land in the UGAs
by 62 percent, which is excessive even if it were a market factor. Petitioners Futurewise's
and League of Women Voters of Thurston County Prehearing Brief at 31. The County
responds that the 7,207 acres is the unconsumed land left in 2025 which is thirty-eight
percent (38%) of the total land supply of 18,799 acres.” Respondent’'s Prehearing Brief at
20. A 38 percent market factor, according to the County, is not clearly erroneous in light of
the'uncertainties about how much future land will be needed for growth in the cities and

towns of Thurston County. /bid at 22.

The use of a “land market supply factor” is permissible under the statute to account for the
vagaries of the real estate market supply. RCW 36.70A.110(2). The Central Puget Sound
Growth Management Hearings Board describes the market factor as follows:

In general, it accounts for the fact that not all vacant land will be built or all
redevelopable property redeveloped, because the property owners simply will not
take the necessary actions during the planning period.

¢ Since a market factor is used to increase the available land supply, it should be applied to the 2025 land
demand figure. As an example, if the projected land demand is 100 acres, a 25 percent market factor would
increase the needed land supply to 125 acres. :
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City of Gig Harbor, et al. v. Pierce County, CPSGMHB Case No. 95-3-0016¢ (Final Decision
and Order, October 31, 1995)

The first problem with the County's response is that nowhere in the County’'s comprehensive
plan is it indicated that a 38 percent market factor was utilized to increase the amount of
acreage that is needed to accommodate projected urban residential growth. While the
comprehensive plan acknowledges that 38 percent of urban residential land will remain
unconsumed in 2025, it does not claim that the reason for this was a market factor. CP
footnote 6 at 2-11.

At argument, the County claimed that the 38 percent market factor was based on overlays
of critical areas and shorelines. However, the Buildable Lands Report already accounted
for critical areas deductions:

Critical area and right-of-way exclusions can reduce net density in significant
amounts taken across all zoning districts as a whole, (note the difference in
deduction of those jurisdictions including all critical areas and rights-of-way versus
those that are much more selective, Table 12). In real terms, however, these
deductions play a relatively small role in the difference between net density
calculations once a parcel has been through the platting process. In addition, many
jurisdictions further protect critical areas from all development pressure by placing
them into Open Space or Institutional zoning categories. Overall, critical areas
deductions to net density, as applied by various jurisdictions, were found to comprise
less than one percent of those parcels developed between 1996 and 2000 in
residential and mixed use zoning categories.

Building Lands Report, Technical Documentation, (Index No. 43) at 35. :

In fact, the disparity between land supply and demand in the urban areas does not appear

to be the result of a market factor at all, but appears instead to be an unavoidable

consequence of the urban growth boundaries chosen by the County.

The second problem with the County’s assertion that the disparity between reside ntial land
supply and projected demand is a result of a market factor is that there is no analysis
demonstrating the reason for the market factor. “Although a county may enlarge a UGA to
account for a ‘reasonable land market supply factor,” it must also explain why this rmarket

FINAL DECISION AND ORDER Western Washington -~
Case No. 05-2-0002 Growth Management Hearings Board
July 20, 2005 905 24th Way S\WV, Suite B-2
Page 22 of 37 Olympia, WA 98502
P.O. Box 40953
APPENDIX A-22 Olympia, Washington ©8504-0953

Phone: 360-664-8966
Fax: 360-664-8975




W WWONNMNNMNMMOMNNN = 2
N-\ocoooﬂc’cn.hwNﬁgomﬂma:c-ss:Swmﬂmmth-ﬂ

factor is required and how it was reached.” Diehl v. Mason County, 95 Wn. App. 645, 654,
982 P.2d 543 (Div. Il, 1999).

The land supply analysis performed in the Buildable Lands Report concluded that the
supply of residential land as of 2000 for urban Thurston County will exceed demand for
urban residential land in 2025: it found a supply of 18,789 acres and a 2025 demand of 1,
582 acres. Buildable Lands Report for Thurston County, September 2002. (Index No. 43),
Figure II-1 at II-4. The 2004 update of the comprehensive plan accepts and utilizes these
figures for residential land supply and demand in urban areas. Thurston County
Comprehensive Plan (CP), Facts Section and Land Use Chapter Table 2-1 at 2-1 1 — 2-12.

However, there is no explanation in the comprehensive plan for the use of a market factor,
perhaps because the buildable lands analysis appears to already account for many of the
market vagaries in its own assessment of land availability. The buildable lands analysis
provides an individualized look at the available land (generally on a parcel-by-parcel basis)
and produces a figure for net developable land based on development assumptions
established in light of the actual development trends in the area of the lands assessed.
Buildable Lands Report for Thurston County, September 2002. (Index No. 43). The
analysis includes a review of subdivision trends from 1995 to 1999 and residential building
permits from 1996 to 2000. Buildable Lands Report for Thurston County at 32-33 ..
Developfnent assumptions were derived based on current comprehensive plans and
development codes, recent development trends and information provided by long-range
planners from jurisdictions throughout the County. fbid at Il — 10. The buildable lands
analysis assesses many of the potential market factors and incorporates them into the
figures for land supply and demand that it produces. This analysis appears to take the

place of a market factor.

Since the number used in the comprehensive plan update to determine residential land
supply in the Thurston County urban growth areas was derived from the buildable lands
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analysis, any market factor must be based on factors that were not already incorporated into

the determination of residential land supply.

Petitioners also challenge the expansion of two UGAs — the Tenino UGA and the Bucoda
UGA. Petitioners Futurewise's and League of Women Voters of Thurston County
Prehearing Brief at 17 — 18. Citing to Table 2-1 of the County's comprehensive plan,
Petitioner points out that the 2025 residential land demand for the Bucoda UGA is 30 acres
and the corresponding land supply is 81 acres. Ibid. Tenino's residential land demand in
2025 is projected to be 353 acres with a corresponding land supply of 505 acres. Ibid.
Petitioner further asserts that the County’s Urban Growth Area Policy 8 (allowing expansion
of urban growth areas if there is an overriding benefit to the public health, safety, and

welfare) fails to comply with the GMA.

The County responds that land was taken out of, as well as added to, the Tenino UGA so
that the Tenino UGA was actually reduced by 6 acres. Respondent's Prehearing B.rief at
19. The Intervenor points out that the addition of its property to the UGA is necessary to
finance a new sewer facility that will allow the City to encourage more intense urban
development than can now be adequately served with urban levels of governmental
services. Intervenors' Brief at 2-3. 7 This will allow truly urban density levels of residential
development within the City limits. As to the Bucoda UGA, the County argues that
expansion of its boundaries adds sufficient developable lands for projected residential
growth if sewer becomes available, and reduces pressure on the existing aquifer from
residential development based on septic systems. Respondent's Prehearing Brief at 19-20.

" Intervenor also challenges Petitioner's standing to raise challenges to the Tenino UGA because Petitioner did

not participate in the City's process in developing its comprehensive plan. However, Petitioner is not
challenging the City's adoption of its plan but rather the County’s adoption of UGA boundaries. Adoption of
urban growth area boundaries is the responsibility of the County. RCW 36.70A.110. Petitioner participated in
the County's process in adopting those boundaries and raised its concerns at that time. RCW

36.70A.280(2)(b). Since the adoptions being challenged are the County’s resolution and ordinance, Petitioner

has standing to bring this appeal.
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However, the fundamental problem identified by Petitioner is that the UGAs are much larger
than the growth projected to be accommodated in them. It may well be, as Intervenor
argues, that there are good reasons for increasing the size of the Tenino UGA. However, if
the County does this, it must “show its work"® on the reasons for the expansion and also
increase its allocated population growth to the Tenino UGA and adjust its population
allocations elsewhere in the County's UGAs accordingly. Similarly, it may be reasonable for
the County to adjust the Bucoda UGA boundaries to accommodate additional growth in that
UGA (if that urban growth is provided with urban levels of services). However, if it does so,
the County must “show its work,” allocate additional population growth to the Bucoda UGA,
and account for that re-allocation in the other land use designations in the county. The
OFM population allocation to the county is the basis upon which the UGAs may be sized:;
the population growth allocations to each UGA must add up to comport with the overall

county urban growth population allocation.

Urban Growth Area Policy 8(b) (CP at 2-50) provides for expansion of UGA boundaries for
reasons other than accommodation of projected urban population growth:

There can be shown an overriding public benefit to public health, safety and welfare
by moving the urban growth boundary.
Urban Growth Area Policy 8(b), CP at 2-50.

This policy appears to confuse expansion of UGA boundaries with extension of urban levels
of service. Under RCW 36.70A.110(4), urban governmental services may not be extended
to rural areas “except in those limited circumstances shown to be necessary to protect basic
public health and safety and the environment and when such services are financially

¥ Berschauer v. Tumwater, WWGMHB Case No. 94-2-0002 (Final Decision and Order, July 27, 1994);
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supportable at rural densities and do not permit urban development.” However, this
exception does not apply to the extension of UGA boundaries. UGA boundaries are to be
set to accommodate projected urban population growth (RCW 36.70A.110(2)) and to

|| contain such urban growth. RCW 36.70A.110(1). Urban Growth Area Policy 8(b) allows the

extension of urban growth in violation of these provisions of the GMA and its anti-sprawl
goal, RCW 36.70A.020(2).

Conclusion: The size of any UGA must be based upon the projected population growth
allocated to that UGA. Since the supply of urban residential lands (18,789 acres)
significantly exceeds the projected demand for such lands over the course of the 20-year
planning horizon (11,582 acres), the County’'s UGASs fail to comply with RCW 36.70A.1 10.
For the Tenino and Bucoda UGAs, the population projection allocations and the 2025 land
demand figures based on them are not consistent with the land supply for those urban

growth areas. This also fails to comply with RCW 36.70A.110.

Issue No. 4: Does the adoption of Resolution 13234 and Ordinance 13235 fail
to comply with RCW 36.70A.020(8), RCW 36. 70A.060, RCW 36.70A.170, RCW
36.70A.050 and RCW 36.70A.130 when they fail to designate and conserve
hundreds of acres of land that meet the GMA criteria for agricultural lands of
long term commercial significance?
Petitioner argues that Thurston County’s designation criteria are internally inconsistent
because the land capability classification system and prime farmland are not the same
systems, yet Thurston County’s designation criterion mixes them all together and ultimately
relies on prime farmland. Petitioners Futurewise's and League of Women Voters of
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